





Human Rights on Occupied Territory: Case of Crimea

[...] the arrest, detention, abduction or any

other form of deprivation of liberty by
agents of the State or by persons or group of
persons acting with the authorization, sup-
port or acquiescence of the State, followed
by a refusal to acknowledge the deprivation
of liberty or by concealment of the fate or
whereabouts of the disappeared person,
which place such a person outside the pro-
tection of the law.”
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Deprivation of a person’s right to liberty and security
through enforced disappearance is so serious that an en-
forced disappearance is considered a crime against hu-
manity.””* The CPED therefore obligates each State-party
to accord commensurate criminal sanctions to persons
who are complicit in enforced disappearances. State-par-
ties are required to train its law enforcement personnel
and similar agencies to be aware of the responsibility of
the State under the CPED."!

Unfortunately, neither Russia nor Ukraine have signed
or ratified the CPED. Nonetheless, to the extent that
enforced disappearances constitute a crime against hu-
manity, the obligations placed on States by the CPED
arguably represent customary international law, which
the two countries are required to respect.

At the national level, the Law of Ukraine on Securing
the Right and Freedom of Citizens and the Legal Re-
gime in the Temporarily Occupied Territory of Ukraine
(“Law on Occupied Territory”) generally recognizes the
human rights of the Crimean citizens, which necessar-
ily includes the right to liberty and security of person.
Likewise, Article 22 of the Russian Constitution states
that every person “shall have the right to freedom and
personal inviolability.”

In spite of the foregoing international and domestic le-
gal guarantees of the right to personal liberty and secu-
rity, violations are apparently rife in occupied Crimea.
Reports by both the Commissioner for Human Rights
of the Council of Europe and Human Rights Watch
describe several individual cases of unlawful arrests
and detentions or apparent enforced disappearances.
The former report specifically “noted with concern
that at least some of the [recorded cases of enforced
disappearance] involved activists who - according to
various reports — have openly expressed critical views
of the events unfolding in [Crimea] after February
2014.7"%% The latter report alluded to its previous re-
leases, which documented “at least 15 cases in which
Crimean Tatars or pro-Ukraine activists were forcibly
disappeared or abducted, or went missing in Crimea
since March 2014.”"* On the whole, since the occu-
pation of Crimea by the Russian Federation, appre-
hensions of the deprivation of the right to liberty and
security appear heightened.
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To check the trend, both Russia and Ukraine need to live
up to their international and national responsibilities.
First, both States should galvanize their law enforcement
apparatuses to conduct proper and thorough investiga-
tions into the recurring cases of unlawful arrests, de-
tentions and enforced disappearances. Both countries
should urgently move to ratify the CPED and allow for
the Committee established under that instrument to en-
tertain complaints from the citizens of Crimea and oth-
er parties regarding cases of enforced disappearance.’*
Such a step would obviously temper the apparently pre-
vailing insinuations that the occupying power in Crimea
is privy — directly or indirectly - to the incidences of
enforced disappearances in that territory.

There is precedent in ECtHR jurisprudence for holding
an occupying power liable for violation of the right to
liberty and security arising from the failure of authorities
to investigate the fate and whereabouts of Greek-Cypriot
missing persons in its occupied territory.'

Finally, the international community should increase its
surveillance of the cases of deprivation of liberty and se-
curity in occupied Crimea. Given that serious cases such
as enforced disappearances amount to crimes against
humanity, it is the responsibility of every State in the
international community to collaborate and assist in en-
suring that such cases and the perpetrators are exposed
and held accountable.

7. Freedom of thought

Freedom of thought (also called freedom of belief, con-
science or religion) is a central civil and political human
right. It is protected by various international instruments
and is closely connected to other fundamental rights,
such as freedom of speech or freedom of assembly. In
authoritarian regimes, freedom of thoughts is violated if
the authorities discriminate against or persecute mem-
bers of all or of certain religious beliefs or organizations.

Freedom of thought guarantees the right of individuals
to manifest their religion or belief, in worship, teaching,
practice and observance, either alone or in communi-
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ty with others and in public or private. But freedom of
thought does not only include the right to belong to a
religion, but also to change one’s religion, to discontinue
membership of a certain religion or not to follow any
religion at all.

In every jurisdiction there are certain limitations of
freedom of thoughts necessary for the functioning of a
democratic society. Such limitations are in accordance
with international law as long as they are proportionate
and not used to oppress the nature of free assembly. Re-
strictions of freedom of thought are, inter alia, admissible
if they are necessary in the interests of public safety, for
the protection of public order, health or morals, or for the
protection of the rights and freedoms of others.

Against this background, the human right to freedom of
thoughts guarantees all persons in Crimea the right to
manifest their religion or belief, especially in public and
in community with others (e.g. taking part in church
services, organizing religious processions, displaying
religious symbols in public, etc.).

Freedom of thoughts in Crimea as protected by various
international instruments is not altered by the fact that
this region is currently occupied by the Russian Feder-
ation. An occupying power generally has to respect the
laws in force in the affected country.”® Furthermore, both
Ukraine and the Russian Federation are members to hu-
man rights treaties that are relevant for the protection of
freedom of thoughts.

Current situation in Crimea / Reports about violations

According to the reports of human rights organizations,
freedom of thoughts is de facto not guaranteed in Crimea
(especially since its annexation by the Russian Federa-
tion). The religious population of Ukraine - as well as
Crimea - adheres to different faiths and churches. The
majority of religious Ukrainians follows Eastern Ortho-
dox Christianity. However, there are three competing
Orthodox churches in the country: The Ukrainian Or-
thodox Church (Moscow Patriarchate), the Ukrainian
Orthodox Church (Kyiv Patriarchate) as well as the
Ukrainian Autocephalous Orthodox Church. In ad-
dition, there is the Ukrainian Greek Catholic Church,
the Roman Catholic Church and several other Chris-
tian churches. Also an Islamic minority exists (mostly
in Crimea).

Against this backdrop, it is reported that the Crime-
an authorities are harassing all churches and religious
communities except for the Ukrainian Orthodox Church
(Moscow Patriarchate) that belongs to the Russian Or-
thodox Church that has close political ties with the
Russian government.'” As a result, other churches or
beliefs are seen as anti-Russian. The Crimean Tatars are
predominantly Muslim, strongly oppose Crimea’s an-

nexation by the Russian Federation, and are frequently
targeted by the authorities. In doing so, Russian and
Crimean forces regularly misuse Russian counterterror-
ism law. For instance, the “Federal List of Extremist Ma-
terials” banning the possession of certain publications
(including audio and video materials) includes Islamic
literature without extremist content.'”® Against this back-
ground, the Crimean authorities have launched a cam-
paign against “extremist religious literature.” Armed
forces have searched several mosques and Islamic schools
operated by the Crimean Tatars. Members of this ethnic
group have been detained for several hours by law en-
forcement and security personnel, and questioned about
their religious beliefs.*

Political pressure is also being applied to Chris-
tian churches in Crimea. Archbishop Kliment of the
Ukrainian Orthodox Church (Kyiv Patriarchate) report-
ed that several of his churches were seized and trans-
ferred to the Ukrainian Orthodox Church (Moscow Pa-
triarchate).?! Various acts of violence and intimidation
against the priests, believers and property of the Kyiv
Patriarchate have also been reported.?”* Similar pressure
and harassment is being experienced by the Ukrainian
Greek Catholic Church and by the Catholic Church
which are both seen as anti-Russian by the Crimean au-
thorities.*

International, national and regional guarantees of
this right relating to Crimea

Freedom of Thought under International Law

Freedom of thought is protected by various international
legal instruments. Article 18 of UDHR** states that ev-
eryone has the right to freedom of thought, conscience
and religion. This right includes freedom to change one’s
religion or belief, and freedom, either alone or in com-
munity with others and in public or private, to manifest
one’s religion or belief in teaching, practice, worship and
observance.

Article 18 of the ICCPR guarantees the right to freedom
of thoughts, conscience and religion. Restrictions of the
right to freedom of thoughts are admissible as long as
they are in conformity with the law and are necessary
to protect public safety, order, health, or morals or the
fundamental rights and freedoms of others.

A very important instrument for the protection of free-
dom of thoughts in international law is the European
Convention on Human Rights (‘ECHR”).?* Article 9
of the ECHR provides that everyone has the right to
freedom of thought, conscience and religion. This right
includes freedom to change oness religion or belief and
freedom, either alone or in community with others and
in public or private, to manifest oness religion or belief,
in worship, teaching, practice and observance. Article 9
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subsection 2 of the ECHR states that the exercise of this
freedom may be restricted if such measures are pre-
scribed by law and are necessary in a democratic society.
Furthermore, restrictions of freedom of thought have to
be connected to one of the following reasons: interests of
public safety; protection of public order, health or morals;
or protection of the rights and freedoms of others.

Freedom of thought is also covered by Article 14 of the
Convention on the Rights of the Child (“CROC”).?*° Here
the same restrictions apply as in the case of the ICCPR.
Both Ukraine and the Russian Federation are parties to
the CROC. 2

The legal instruments on the freedom of thoughts as out-
lined above continue to be applicable even if a certain
territory is occupied by another country. In addition, Ar-
ticle 58 of the Fourth Geneva Convention**® provides that
the Occupying Power has to permit ministers of religion
to give spiritual assistance to the members of their reli-
gious communities. Article 15 of the First Protocol*” to
this Convention states that the Occupying Power should
respect and protect civilian religious personnel. Finally,
Article 69 of this Protocol demands that the Occupying
Power ensure the provision of, inter alia, objects neces-
sary for religious worship. Both Ukraine and the Russian
Federation are parties to the Fourth Geneva Convention
and its First Protocol. Consequently, the legal status of
Crimea should have no effect at all on the exercise of free-
dom of thoughts as guaranteed under the above-men-
tioned instruments.

Freedom of Thought under the Constitutions of Ukraine
and of the Autonomous Republic of Crimea®°

Freedom of thought is protected under Article 35 of the
Ukrainian Constitution.?! This provision states, inter
alia, that everyone has the right to freedom of personal
philosophy and religion. This right includes the freedom
to profess or not to profess any religion, to perform alone
or collectively and without constraint religious rites and
ceremonial rituals, and to conduct religious activity.
The exercise of these rights may be restricted, but only
under such circumstances as are also listed in Article 9
subsection 2 of the ECHR. In addition, however, freedom
of thoughts can also be restricted under conditions of
martial law or a state of emergency as set out in Article 64.

Although the Ukrainian Constitution has been amended
several times since its adoption in 1996, such amend-
ments did not alter Article 35 on freedom of thought.

The Constitution of the Autonomous Republic of Crimea,?
adopted in 1998, does not contain a catalogue of funda-
mental rights comparable to the Ukrainian Constitution.
However, Article 9 subsection 1 holds that human and civil
rights and freedoms in the Autonomous Republic of Crimea
should be established and guaranteed by the Constitution
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of Ukraine and Ukrainian laws, and, pursuant to the
same, by the Constitution of the Autonomous Republic of
Crimea. As aresult, all human rights guarantees under the
Ukrainian Constitution are adopted by the Constitution
of the Autonomous Republic of Crimea.

Freedom of Thought under the Constitutions of the
Russian Federation and of the Republic of Crimea®?

Article 28 of the Russian Constitution®"* guarantees every-

one the freedom of conscience and religion, including the
right to profess individually or collectively any religion or
not to profess any religion, and freely to choose, possess
and disseminate religious and other convictions and actin
accordance with them. According to Article 56 subsection
3, freedom of thought as specified in Article 28 must not
be restricted (even in the case of a state of emergency).

Freedom of thought is also guaranteed by Article 21
of the Constitution of the «Republic of Crimea» (as a
federal subject of the Russian Federation). The content
of this provision corresponds to Article 28 of the Russian
Constitution.

Despite the formal protection of freedom of thoughts
pursuant to Article 28 of the Russian Constitution, the
Russian government has enacted various laws that effec-
tively restrict this fundamental right. Since the annexation
by the Russian Federation, the respective legal framework
is also applied to Crimea. As reported above, the Russian
and Crimean authorities regularly use counterterrorism
laws to restrict the rights of certain religious groups.

8. Freedom of speech

Description of this right

Freedom of speech is one of the most fundamental rights
in a free and democratic society.?”” It is also closely related
to other basic rights like freedom of assembly and free-
dom of thought. Furthermore, freedom of speech creates
the conditions for people’s participation in politics in the
first place. It is, therefore, no surprise that this human
right is one of the main targets of repressive regimes. Au-
thoritarian political systems can only exist if they closely
control public opinion.

Freedom of speech is protected by various international
legal instruments and has a wide range of application. It
guarantees the free expression of opinions and ideas in
oral and/or written form regardless of which medium is
used. In addition, it also guarantees activities apart from
oral or written communication, such as the waving of a
flag, the use of symbols or even wearing a certain haircut
or certain clothes. The scope of application of this human
right also encompasses commercial speech, satire, com-
edy, and caricatures. Another very important aspect of
freedom of speech is the freedom of the press. This in-
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cludes the classic print media (e.g. newspapers, magazines,
books), radio and television broadcasts, as well as all forms
of electronic media (e.g. webpages, blogs, online discussion
boards). In this regard, freedom of speech also includes the
right to receive information (e.g. the right to listen to cer-
tain radio or T'V stations or to read certain newspapers).

However, in every jurisdiction there are certain limita-
tions of the freedom of speech necessary for the func-
tioning of a democratic society. Such limitations are in
accordance with international law as long as they are
proportionate and not used to oppress the nature of free
speech. Common admissible limitations relate to in-
flammatory speech that seeks to incite others to lawless
action, libel, obscenity, classified information, copyright
violation or public nuisance.

Against this backdrop, the human right of free speech
guarantees all persons in Crimea, for instance, the right
to criticize the authorities (e.g. the Crimean, Ukrainian
or Russian government), to talk in private or public about
one’s opinion about Crimean authorities or the legal sta-
tus of Crimea, to display flags and symbols and to dis-
seminate ideas using all kinds of media (e.g. newspapers,
online blogs).

Freedom of speech in Crimea as protected by various in-
ternational instruments is not altered by the fact that this
region is currently occupied by the Russian Federation.
An occupying power generally has to respect the laws
in force in the affected country.”® Furthermore, both
Ukraine and the Russian Federation are signatories to
human rights treaties that are relevant for the protection
of free speech.

Current situation in Crimea / Reports about
violations of the freedom of speech

According to the reports of numerous human rights
organizations, freedom of speech is under siege in
Crimea (especially since its annexation by the Russian
Federation). The Russian and Crimean authorities try
to obstruct the work of all media that are seen as “an-
ti-Russian.” This applies above all to media controlled
by Ukrainian or Crimean Tatar organizations or com-
panies, but also in general to all media that are in any
way critical of Crimea’s annexation.*”

The four most important means by which the Crimean
authorities suppress free speech are discussed below.

1) Misuse of the counterterrorism law*'®

One of the most used and most effective means to sup-
press freedom of speech in Crimea is the application of
the Russian Federal Law no. 114-FZ “On Combating
Extremist Activities.” This law was enacted in July 2002
and created the legal basis for banning certain publi-

cations (including audio and video materials) listed in
the “Federal List of Extremist Materials.”® One must
concede that the Russian Federation has the right and the
duty to fight terrorism. On the other hand, the Russian
authorities regularly misuse the counterterrorism law
for political reasons. For example, the “List of Extremist
Materials” is used to ban literature that has no extrem-
ist connection at all. Because this list is confusing and
in some instances even contradictory, there is great un-
certainty among the Crimean population about which
publications are affected by the list.*°

The Russian counterterrorism law is mainly used to tar-
get media outlets of the Crimean Tatars who are predom-
inantly Muslim.*” The most important newspaper of the
Crimean Tatars (“Avdet”) as well as the only Crimean
Tatar television channel (“ATR”) both have been accused
of containing “extremist” content by Crimean authori-
ties.?”* It is obvious that the Russian authorities try to
misuse the fight against worldwide Islamic terrorism in
order to obstruct Crimean Tatar media. But the Russian
counterterrorism law is also used to persecute Ukrainian
media. For instance, the pro-Ukrainian activist Elizaveta
Bohutska, who openly criticized the Russian annexation
of Crimea, was accused of association with terrorism by
the Crimean authorities. Since she advocated the “return
of Crimea to Ukraine,” she was also accused of “inciting
separatism”. Authorities seized some of her media equip-
ment and questioned her for several hours without her
lawyer present.???

2) Threats and abuse by “self-defense units”

Another threat to freedom of speech in Crimea are the
so-called “self-defense units.” These armed paramilitary
groups appeared before the referendum about Crimea’s
status in March 2014 to intimidate the pro-Ukrainian
opposition. In June 2014, the parliament of Crimea le-
galized these groups and authorized them, inter alia, to
check and detain persons without due cause.?* There
are various reports that these units threatened and/or
assaulted persons who engaged in pro-Ukrainian ac-
tivities or were known to be critical of Crimea’s annex-
ation. For instance, on June 2, 2014, Vladlen Melnikov
was detained and beaten by such units because he had
sung a song critical of Russian President Putin in pub-
lic.?* Often these units also try to prevent journalists and
cameramen from doing their work. In such cases media
workers are often beaten and their equipment is seized.?*
Unlawful actions by these self-defense units, including
murder and torture are generally not investigated by the
“regular” police or by any other Crimean authorities.?”

3) Mandatory re-registration for Crimean media under
Russian law

Since the Russian government treats Crimea as a part of

the Russian Federation, it has introduced Russian federal
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law to Crimea and forces all natural and legal persons to
comply with such law. This also affects the media sector
that now has to obey the restrictive Russian media laws.
The Russian government and the Crimean authorities
forced all Crimean media outlets to re-register under
Russian media law by January 2015.”*® This measure is
widely seen as an attempt to suppress all critical media
in Crimea (especially pro-Ukrainian media or media in
Ukrainian or Crimean Tatar language). There are nu-
merous reports that journalists and media workers have
been threatened with legal or administrative actions (e.g.
denial of re-registration) unless they refrained from the
criticism of Crimea’s annexation.””” Media outlets that
want to continue their work in Crimea under Russian
law are, therefore, forced to self-censor. This means, for
example, that they have to avoid expressions like “annex-
ation” or “occupation of Crimea.”**

4) The law against separatism

Since the annexation of Crimea by the Russian Feder-
ation is seen as a violation of international law by most
countries in the world,”! the Russian and Crimean au-
thorities try to silence the expression of free speech in
this regard. On July 22, 2014, the President of the Russian
Federation signed into law an amendment of Article 280-
1 of the Criminal Code that outlaws any “public calls
for separatism.” Infringement of this provision can be
punished with imprisonment of up to four years.?*? It
is to be expected that this provision will be used - like
the Russian counterterrorism law - to persecute pro-
Ukrainian activists. Any person that criticizes Crimea’s
annexation or expresses loyalty to Ukraine in any form
could be indicted under the said provision. In fact, even
the display of a Ukrainian flag could be seen as “public
call for separatism.”

International, national and regional guarantees of
this right relating to Crimea

Freedom of Speech under International Law

Freedom of speech is protected by various international
legal instruments. Article 19 of the UDHR?** states that
everyone has the right to freedom of opinion and ex-
pression. This right includes freedom to hold opinions
without interference and to seek, receive and impart in-
formation and ideas through any media and regardless of
frontiers either orally, in writing, in print, in the form of
art, or through any other media of one’s choice.

Article 19 of the ICCPR** guarantees the right to hold
opinions without interference and protects the right to free-
dom of expression that includes freedom to seek, receive
and impart information and ideas of all kinds, regardless
of frontiers. However, Article 19 subsection 3 of the ICCPR
states that the exercise of these rights carries with it special
duties and responsibilities. It may therefore be subject to
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certain restrictions as long as they are provided by law and
are necessary for a) the respect of the rights or reputations
of others, or b) the protection of national security or of
public order, or of public health or morals.

Article 10 of the ECHR provides that everyone has the

right to freedom of expression. This right includes the

freedom to hold opinions and to receive and impart

information and ideas without interference by public

authority and regardless of borders. However, Article 10

subsection 2 of the ECHR states that the exercise of these

freedoms may be subject to such formalities, conditions,

restrictions or penalties as are prescribed by law and

are necessary in a democratic society. Restrictions of

freedom of speech are allowed under the ECHR for the

following reasons:

e national security;

e territorial integrity or public safety;

e prevention of disorder or crime;

e protection of health or morals;

e protection of the reputation or rights of others;

e preventing the disclosure of information received in
confidence;

e maintaining the authority and impartiality of the ju-
diciary.

The guarantees under this article are interpreted by the
ECHR in a very broad way. Essentially, Article 10 not
only applies «to information or ideas that are favorably
received or regarded as inoffensive or as a matter of
indifference, but also to those that offend, shock or
disturb.”>*

Freedom of speech is also covered by Article 13 of the
CROC.*¢ Here the same restrictions apply as in the case
of the ICCPR.

The legal instruments on the freedom of speech as out-
lined above continue to be applicable even if a territory is
occupied by another country.”” Apart from this, it is to
be noted that all of these legal instruments are applicable
to both Ukraine and the Russian Federation. The legal
status of Crimea should, therefore, have no effect at all
on the exercise of free speech as guaranteed under the
mentioned instruments.

Freedom of Speech under the Constitutions of Ukraine
and of the Autonomous Republic of Crimea

In Ukraine, freedom of speech is protected pursuant to
Article 34 of the country»>s Constitution.?*® This provision
states that everyone is guaranteed the right to freedom
of thought and speech, and to the free expression of his
or her views and beliefs. It also states that everyone has
the right to freely collect, store, use, and disseminate in-
formation by oral, written, or other means of his or her
choice. The exercise of these rights may be restricted,
but only under such circumstances as provided in Arti-
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cle 10 subsection 2 of the ECHR. Freedom of speech can
also be restricted under conditions of martial law or a
state of emergency as set out in Article 64. Although the
Ukrainian Constitution has been amended several times
since its adoption in 1996, such amendments did not alter
Article 34 on freedom of speech.

The Constitution of the Autonomous Republic of
Crimea,”* adopted in 1998, does not contain a catalogue
of fundamental rights comparable to the Ukrainian Con-
stitution. However, its Article 9 subsection 1 holds that
human and civil rights and freedoms in the Autonomous
Republic of Crimea should be established and guaranteed
by the Constitution of Ukraine and Ukrainian laws,
and, pursuant to the same, by the Constitution of the
Autonomous Republic of Crimea. As a result, all human
rights guarantees under the Ukrainian Constitution are
adopted by the Constitution of the Autonomous Republic
of Crimea.

Despite these formal constitutional guarantees, freedom
of speech in Ukraine is currently challenged by a new
law that allows the government to shut down media and
to block websites on national security grounds without
a court’s permission.**

Freedom of Speech under the Constitutions of the
Russian Federation and of the Republic of Crimea*"!

Article 29 of the Russian Constitution®*? protects free-

dom of speech, freedom of the mass media, and prohibits
censorship. However, Article 29 subsection 2 prohibits
propaganda or agitation, arousing social, racial, national
or religious hatred and hostility. Propaganda of social,
racial, national, religious or linguistic supremacy is also
prohibited. Pursuant to Article 56 human rights and
freedoms (including freedom of speech) can be restricted
in the conditions of a state of emergency.

Freedom of speech is also guaranteed by Article 22 of the
Constitution of the «Republic of Crimea» (as a federal
subject of the Russian Federation). The content of this
provision corresponds with Article 29 of the Russian
Constitution as cited above. Pursuant to Article 48
subsection 2 of the Constitution of the «Republic of
Crimea,” freedom of speech may be limited under certain
circumstances (e.g. to protect the constitutional order or
the legitimate interests of other persons).

Despite the formal protection of freedom of speech
pursuant to Article 29 of the Russian Constitution, the
Russian government has enacted various laws that ef-
fectively restrict this fundamental right (especially con-
cerning the freedom of the press). As reported above,
the Russian and Crimean authorities regularly use the
counterterrorism law as well as the anti-separatism law to
obstruct free speech. In addition, there is a series of other
legal measures restricting free speech in various ways.**’

9. Freedom of assembly

Description of this right

Freedom of assembly is a central civil and political
right that is necessary to form and maintain a free
and democratic society. It is protected by various in-
ternational legal instruments and is closely connected
with other fundamental rights like freedom of speech,
freedom of thoughts and freedom of association. In
fact, assembly - in any form whatsoever - is a very
important way to exercise civil and political rights.
Since holding assemblies — especially in the form of
mass protests — can cause enormous political pressure
on governments, this human right is generally sup-
pressed in authoritarian regimes. Freedom of assembly
guarantees the right of individuals to come together
and collectively express a certain aim or issue in public
space. The scope of this right does not only include the
mere ability to take part in such events, but also the
right to organize and prepare them. Assemblies must
be also given the possibility to be heard and noticed
by the general public. Therefore, it would be a viola-
tion of this human right if authorities would permit
assemblies generally only in remote or less inhabited
locations, but not within cities.

In every jurisdiction there are certain limitations of
freedom of assembly necessary for the functioning of
a democratic society. Such limitations are permitted
in accordance with international law as long as they
are proportionate and not used to oppress the nature
of free assembly. In general, freedom of assembly only
protects peaceful gatherings of unarmed persons.
Furthermore, limitations of this right are, inter alia,
admissible if they are necessary in the interests of na-
tional security or public safety or for the prevention of
disorder or crime. There may also be administrative
regulations, i.e. the obligation to notify authorities
some time in advance before an assembly is held. Such
limitations must not oppress the nature of the right of
free assembly in any way. Still, authoritarian regimes
often use such administrative procedures to harass the
organizers of assemblies or to ban them due to alleged
administrative violations.

Against this backdrop, the human right to freedom of
assembly guarantees all persons in Crimea the right to
organize and hold peaceful gatherings to express a cer-
tain aim or issue in public space (i.e. to demand the re-
turn of Crimea to Ukraine or to celebrate the Ukrainian
national holiday).

Freedom of assembly in Crimea as protected by various
international instruments is not altered by the fact that
this region is currently occupied by the Russian Feder-
ation. An occupying power generally has to respect the
laws in force in the affected country.*** Furthermore,
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both Ukraine and the Russian Federation are signatories
to human rights treaties that are relevant for the protec-
tion of freedom of assembly.

Current situation in Crimea

According to the reports of human rights organizations,
freedom of assembly is de facto not guaranteed in Crimea
(especially since its annexation by the Russian Feder-
ation). Gatherings and mass meetings by pro-Russian
groups are not restricted by the Crimean authorities. The
same is not true for assemblies held by pro-Ukrainian or
Crimean Tatar organizations. On September 23, 2014,
the Crimean authorities issued a statement that “all ac-
tions aimed at the non-recognition of Crimea as a part
of the Russian Federation will be persecuted.”** Against
this backdrop, any assembly demanding the return of
Crimea to Ukraine or expressing loyalty to Ukraine is
effectively outlawed.

There are numerous reports about incidents in which
the Crimean authorities have violated the human right
of assembly. For instance, each year in May, the Crimean
Tatars organize large gatherings to commemorate the
mass deportation of Crimean Tatars by Joseph Stalin in
1944. Although May 2014 marked the 70" anniversary
of the said deportation, the Crimean authorities banned
all mass assemblies in this regard. The authorities argued
that this was necessary to avoid “provocations” and not
to “disrupt the summer holiday season”.246

The freedom of assembly for the Crimean Tatars was
also restricted in other cases. On May 3, 2014, Russian
authorities prohibited the leader of the Crimean Tatars,
Mustafa Dzhemilev to re-enter Crimea (this ban con-
tinues). This act caused widespread protests among the
Crimean Tatars. It is reported that several participants
in such protests were fined for alleged public disorder.*"

Itisalso reported that assemblies to celebrate the Crime-
an Tatar Flag Day could only be held in areas mainly
populated by Crimean Tatars and not — as demanded by
the organizers — in the city center of Crimea’s capital.**
In one example, “hot weather” has been used as a rea-
son by the authorities to prohibit public gatherings by
Crimean Tatars.**

Crimean and Russian authorities also tried to prevent
mass gatherings by Ukrainians in connection with the
national holiday of Ukraine’s Independence Day on
August 24, 2014. Police and the so-called “self-defense
units” were stationed in large numbers near and around
locations of possible pro-Ukrainian gatherings on Au-
gust 24. They intimidated persons that wanted to attend
and prevented media workers from taking pictures or
film. Consequently, the Crimean authorities effectively
restricted the freedom of assembly for the celebration of
the Ukrainian national holiday in Crimea.*"
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International, national and regional guarantees
of this right relating to Crimea

Freedom of Assembly under International Law

Freedom of assembly is protected by various internation-
allegal instruments. Article 20 of the UDHR*' states that
everyone has the right to freedom of peaceful assembly
and association.

Article 21 of the ICCPR*? guarantees the right of peace-
ful assembly. Restrictions of this right are admissible as
long as they are in conformity with the law and neces-
sary in a democratic society. In addition, such limitations
have to be connected to one of the following reasons:

e national security or public safety;

e public order;

e protection of public health or morals;

e protection of the rights and freedoms of others.

Article 11 of the ECHR*? holds that everyone has the
right to freedom of peaceful assembly and to freedom
of association with others. Article 11 subsection 2 of the
ECHR states that the exercise of this freedom may be
restricted if such measures are prescribed by law and
are necessary in a democratic society. Furthermore,
restrictions of freedom of assembly have to be connected
to one of the following reasons:

e national security or public safety;

e prevention of disorder or crime;

e protection of health or morals;

e protection of the rights and freedoms of others.

Finally, Article 11 subsection 2 of the ECHR allows the
imposition of lawful restrictions on the exercise of the
right of assembly by members of the armed forces, of the
police or of the administration of the state.

Freedom of assembly is also covered by Article 15 of the
CROC.** Here the same restrictions apply as in the case
of the ICCPR.

The legal instruments on the freedom of assembly out-
lined above continue to be applicable even if a certain
territory is occupied by another country.”* Furthermore,
itis to be noted that all of these legal instruments are ap-
plicable to both Ukraine and the Russian Federation. The
legal status of Crimea should, therefore, have no effect at
all on the exercise of freedom of assembly as guaranteed
under the mentioned instruments.

Freedom of Assembly under the Constitutions of
Ukraine and of the Autonomous Republic of Crimea

Freedom of assembly is protected under Article 39 of the
Ukrainian Constitution.?¢ This provision states that cit-
izens have the right to assemble peacefully without arms
and to hold meetings, rallies, processions, and demon-
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strations, upon notifying in advance the bodies of exec-
utive power or bodies of local self-government. The exer-
cise of these rights may be restricted, but only under such
circumstances as also listed in Article 11 subsection 2 of
the ECHR. In addition, however, freedom of assembly
can also be restricted under conditions of martial law or
a state of emergency as set out in Article 64. Although
the Ukrainian Constitution has been amended several
times since its adoption in 1996, such amendments did
not alter Article 39 on freedom of assembly.

The Constitution of the Autonomous Republic of
Crimea,”” adopted in 1998, does not contain a catalogue
of fundamental rights comparable to the Ukrainian Con-
stitution. However, its Article 9 subsection 1 holds that
human and civil rights and freedoms in the Autonomous
Republic of Crimea should be established and guaranteed
by the Constitution of Ukraine and Ukrainian laws,
and, pursuant to the same, by the Constitution of the
Autonomous Republic of Crimea. As a result, all human
rights guarantees under the Ukrainian Constitution are
adopted by the Constitution of the Autonomous Republic
of Crimea.

Freedom of Assembly under the Constitutions of the
Russian Federation and of the Republic of Crimea

Article 31 of the Russian Constitution®® states that citi-
zens of the Russian Federation have the right to assemble
peacefully without weapons, hold rallies, mass meetings
and demonstrations, marches and pickets. This article
does not mention any restrictions of this right. Pursu-
ant to Article 56, however, human rights and freedoms
(including freedom of assembly) can be restricted in the
conditions of a state of emergency.

Freedom of assembly is also guaranteed by Article 24
of the Constitution of the «Republic of Crimea» (as a
federal subject of the Russian Federation). The content of
this provision corresponds with Article 31 of the Russian
Constitution as outlined above. Pursuant to Article 48
subsection 2 freedom of assembly may be limited under
certain circumstances (e.g. to protect the constitutional
order or the security of the state). Since the annexation
by the Russian Federation the respective legal framework
is also applied to Crimea.

Despite the formal protection of the freedom of assembly
by the Constitutions of the Russian Federation and the
“Republic of Crimea”, the Russian and Crimean authori-
ties enacted various laws that effectively restrict this fun-
damental right. For instance, organizers of assemblies
have to meet a wide range of formal requirements. A
violation of such administrative law is punishable by sub-
stantial fines (up to 2-3 yearly salaries). Children under
14 years of age are banned from attending public events.
On August 8, 2014, the Crimean authorities enacted a law
that requires organizers to obtain a written permission

for public events no later than 10 days in advance.” Such
administrative measures that give the authorities large or
total discretionary power effectively restrict the freedom
of assembly in Crimea.

10. Right to truth

The right to truth is a rather new concept in the inter-
national human rights law. There is no treaty provision
that explicitly sets out the right to truth or the right to
true information, except Article 24 (2) of the CED.** Un-
fortunately, neither Ukraine nor the Russian Federation
has ratified the CED.

On October 12, 2009, the HRC adopted a Resolution on
the right to truth, calling upon states to take a number
of steps to facilitate efforts by victims or their next of kin
to determine the truth about gross violations of human
rights. This document is the most recent in a number of
international instruments related to the individual’s right
to know the truth about gross human rights violations.
In its resolution, the HRC emphasized that “the public
and individuals are entitled to have access, to the fullest
extent practicable, to information regarding the actions
and decision-making processes of their Government.”>¢!

This right is important, because without true informa-
tion about human rights violations, it is almost impos-
sible to seek effective redress. Access to true information
is especially important in cases of armed conflict and
military occupation, when human rights violations are
more likely and more serious, e.g. intentional killings,
tortures, forced disappearances, illegal detentions, etc.
There are scholars, who have identified this right as “the
newest human rights construction,” denoting a paradig-
matic shift from conventional criminal justice models
toward victim-oriented remedies for both survivors and
the whole of society.>

The concept of the right to truth was born out of the
anguish and indignation caused by systematic patterns
of gross human rights violations and the subsequent im-
punity enjoyed by perpetrators.”® It has its origin in the
law on enforced disappearances and the 1977 Additional
Protocol I to Geneva Conventions.*** It is also derived
from Article 1 (general duty to respect) of the ECHR
with respect to the right to life, freedom from torture
and ill-treatment, right to liberty and security, and right
to an effective remedy.?®

Apart from its duty to respect the right to truth and re-
frain from any action that may violate or interfere with
the realization of this right, the state also has positive ob-
ligations to secure this right. The right to truth imposes
on the states following obligations:

1. to establish the cause and circumstances of the vio-

lation;
2. to collect and secure evidence;
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3. to establish the fate and whereabouts of the victim(s);

4. to inform the victim(s) and the public about the in-
quiry results;

5. to locate the body and to dispose of the remains;

6. to identify and punish the perpetrator and to inform
the victim(s) about the process.?*

With respect to the state obligations noted above, the vic-
tims (including their relatives) have the right to demand
and receive information about the ongoing investiga-
tion. When it is possible, the victims should be allowed
to participate in the investigation and have access to the
case materials. Furthermore, the state should assist the
victims in collecting or preserving the evidence, e.g. by
creating witness protection program.

There are special rules for the prohibition on amnesty for
war crimes and gross human rights violations in cases
of crimes committed in violation of international law.
There is no international treaty that explicitly prohibits
amnesty laws. However, a substantial body of interna-
tional law sets limits on their permissible scope. Under
international law, amnesties are impermissible if they:
(a) prevent prosecution of individuals who may be crim-
inally responsible for war crimes, genocide, crimes
against humanity or gross violations of human
rights;
(b) interfere with victims’ right to an effective remedy;
or
(c) restrict victims’ or societies’ right to know the
truth about violations of human rights and hu-
manitarian law.?¢’

The right to truth is not limited to the victims of human
rights violations. The right to truth has a collective aspect,
namely collective interest in access to truthful informa-
tion, which is an essential pre-requisite of any democracy.
The Inter-American Court of Human Rights in several
instances has ordered states to publicly acknowledge their
violations of international commitments and to publish
the court’s findings.*® This is a very good example of a
guarantee for collective rights. Society’s interest in truth
is even of greater importance, since it is a prerequisite of
effective social control and state governing according to
internationally recognized standards of democracy.

The right to truth should be distinguished from freedom
of information, which is an integral part of the funda-
mental right of freedom of expression, as recognized by
Resolution 59 of the U.N. General Assembly adopted in
1946,% as well as by Article 19 of the UDHR.

Possible restrictions

The right to truth is de facto the right to truthful informa-
tion. It may be restricted due to national security or pro-
tection of morality and privacy reasons. Another exam-
ple of the restriction of the right to truth can be labeled
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as “integrity of the ongoing investigation.” According to
Article 13 (4) of the 1992 Declaration on the Protection of
All Persons from Enforced Disappearance, “the findings
of an investigation of enforced disappearance shall be
made available upon request to all interested persons,
unless doing so would jeopardize an ongoing criminal
investigation.” However, this restriction should be in-
terpreted narrowly. The relatives of the victims should
be closely associated with the investigation in cases of
enforced disappearance.?” This restriction does not apply
when the investigation, which could be jeopardized, is
over. There is an exception from the restriction of the
right to truth based on necessity of the investigation. The
right of the relatives to know the truth of the fate and
whereabouts of the disappeared persons is an absolute
right, not subject to any limitation or derogation. No
legitimate aim, or exceptional circumstances, may be
invoked by the State to restrict this right.*”!

In relation to the occupied territories, restriction of the
right to truth should not be broader. However, due to
special circumstances this right may be inevitably limit-
ed. On the occupied territory, the right to truth must be
protected by both the occupied and the occupying state.
The ability of the occupied state to enforce the right to
truth is limited. This does not, however, provide an ex-
emption from responsibility. The occupied state is still
under obligation to secure the right to truth for people
under its jurisdiction by all legal means. Primarily, it
must create effective mechanisms for collecting infor-
mation about the committed violations. People whose
rights have been violated should be able to report such
violations and receive instructions on how to proceed.

Situation in Crimea

Currently, there are no reports about direct violations
of the right to truth in Crimea. However, those viola-
tions may be implied from the reports about the viola-
tions of other fundamental human rights and freedoms,
especially the right to life, freedom from torture and
ill-treatment, right to liberty and security, and right to
an effective remedy.

Human Rights Watch has reported cases of missing
people. Some of them were released, some found dead,
and the whereabouts of others remain unknown.?”? In
its December Report, the Office of the United Nations
High Commissioner for Human Rights (OHCHR) re-
ported that investigations into nine documented cases of
enforced disappearances are still pending.?”> Moreover,
there is no information about progress in any of the inves-
tigations, although, people (eight Crimea Tatars and one
ethnic Ukrainian) disappeared as early as March 2014.*™
Since then, three of them have been found dead, and the
whereabouts of the rest remain unknown.”” The so-called
“prime minister” of Crimea, Sergey Aksionov, called for
the creation of a “contact group,” to investigate the cases
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of enforced disappearance as well as other incidents in-
volving Crimean Tatars. As was noted by OHCHR, “the
establishment of the contact group, coupled with the di-
rect involvement of the Russian Federation investigative
organs and the presence of relatives of the disappeared,
are important developments.”® Nevertheless, it should
be noted that the “contact group” was created in October,
following pressure from the victims, while most of the
known abductions took place in March-May.

The de facto authorities continue to support the so-called
self-defense units, which were allegedly implicated in en-
forced disappearances, beatings and torture of dissenters.
The authorities not only have failed to restrain the units or
investigate the human rights abuses committed by them,
but have legalized them.”” Furthermore, in July the de facto
prime minister of Crimea introduced a draft law to the
parliament of Crimea proposing to grant amnesty to all
members of the self-defense units in Crimea for the period
between February and April 2014. A similar law is pending
in the State Duma of the Russian Federation, which pro-
poses an amnesty for members of the self-defense units for
all crimes committed between February 2014 and January
2015 with the exception of those “motivated by personal
gain.”?’® Fortunately, the amnesty bill was not passed by
the Crimean parliament, but the same bill is still under
review in the Duma. Granting amnesty to the so-called
self-defense units of Crimea would constitute a breach of
international law in general and the right to truth in par-
ticular. By submitting the amnesty bill to the State Duma
of the Russian Federation, the Crimean de facto authorities
have already violated their negative obligation to respect
the victims’ right to truth. In addition to the above men-
tioned, in October 2014, Sergey Aksionov expressed grati-
tude to 64 members of peoples’ militia “for the scrupulous
performance of the duty to protect public order and public
safety on the territory of the Republic of Crimea.”*”

Another example of the violation of the right to truth
is the ban on public comments about ongoing prosecu-
tions of civil society activists (such as Mr. Sentsov). The
OHCHR reports that on October 13, 2014, the Moscow
City Court upheld the ban on Mr Sentsov’s lawyer’s abili-
ty to comment on his criminal case. Mr. Sentsov’s defense
rightfully considers these actions to be a violation of his
rights.?®® Actions like this violate not only his individual
right, but also the right of society to know the truth about
human rights violations.

Human Rights Watch and UN Human Rights Moni-
toring Mission in Ukraine (HRMMU) have reported a
number of cases of media prosecution and censorship.?!
Crimean TV, radio and newspapers are facing obsta-
cles in their operation due to restrictive regulations on
re-registering under Russian law and obtaining special
licenses. As a result, Crimeans have access mainly to the
Russian media. The Crimeans’ right to truth is signifi-
cantly impaired when there is no freedom of speech and

the operation of independent mass media is restricted or
obstructed. This is particularly critical under the current
conditions in Crimea, where an informational war exists
between Ukraine and the Russian Federation.

Currently, Crimea is a territory under dual jurisdiction:
Ukrainian and Russian. The Russian Federation as an
occupying power is obliged to respect and protect human
rights of everyone under its jurisdiction. Ukraine has the
same obligation, as long as Crimea is officially recognized
as a part of the Ukrainian sovereign state. Unfortunate-
ly, The Russian Federation continuously violates its ob-
ligations, and the war in the East of Ukraine prevents
Ukraine from devoting enough attention to the violations
of the human rights in Crimea, particularly the right to
truth. While the Ukrainian government has declared that
the rights and freedoms of Crimean citizens are guar-
anteed and protected by the Ukrainian state, there is no
practical means for the Crimeans to report human rights
violations to the Ukrainian law enforcement.

There is an important role for the international commu-
nity in ensuring accountability for the most serious hu-
man rights violations. It is clear that neither Ukraine nor
Russia is capable of rendering justice and securing the
right to truth under conditions of an ongoing armed con-
flict. In order to guarantee access to remedy for human
rights violations and to avoid impunity of those who are
responsible, it is recommended that the General Assem-
bly consider creating a Special Court with jurisdiction
over all serious human rights violations committed in
Crimea during its occupation by the Russian Federation.
The Special Court for Lebanon may serve as an example.
This court should have the power to order to:
1. (i) conduct full and meaningful investigations and
prosecute or punish those responsible for the crimes;
2. (ii) compensate victims;
3. (iii) take measures to ensure there is no re-occurrence
of the violation;
4. (iv) invalidate existing domestic laws and require
changes to the national legislation, etc.

Unfortunately, neither the existing ICJ nor the ICC is
capable of fulfilling this role. With respect to human
right violations in Crimea, there is a need for an inter-
national judicial body with a much broader substantial
jurisdiction and less dependence on international poli-
tics, i.e. institutionally more independent. This special
court should apply domestic laws, but be international
in procedure and composition.

11. Right to participate in state governance
(including voting rights)

Citizens are entitled to be involved in their own govern-
ment. Usually, such involvement entails the participation
of eligible adults in the electoral process, which means
the right to vote and be voted for. Yet it also entails the
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freedom of citizens to work in and be served by the public
service on generally equal terms, such that no eligible cit-
izen would be denied the benefit of public service on the
basis of such consideration as the citizen’s political opin-
ion, race, sex, or other such characteristics. It would be a
denial of the right to participate in state governance if a
citizen were prevented from enjoying these entitlements.

This right to participation in governance is a hallmark
of civilized and democratic systems of government rec-
ognized in international law. Article 21 of the UDHR,
for instance, provides that “[e]veryone has the right to
take part in the government of his country, directly or
through chosen representatives.” A similar provision ap-
pears in Article 25 of the International Covenant on Civil
and Political Rights (ICCPR”): “[e]very citizen shall have
the right and opportunity” without unreasonable restric-
tions to: (i) directly or through freely chosen representa-
tives, take part in the conduct of public affairs; (ii) vote
and be voted for in genuine and periodic, free and fair
elections; and (iii) have access on generally equal terms to
public service in his country. National laws of both Rus-
sia and Ukraine also support the right to participation
in governance for their respective citizens. Article 32 of
the Russian Constitution closely follows the provisions
of the ICCPR in guaranteeing to citizens the right to par-
ticipation in government.”® Likewise, Article 38 of the
Ukrainian Constitution guarantees to citizens the “right
to take part in the management of state affairs” and “an
even right for access to government service.”

The right to participation in governance is, however, not an
absolute right. International law permits the imposition of
restrictions on the right, albeit only in clearly defined cir-
cumstances. Under the ICCPR, a State may derogate from
its citizens’ right to participate in government “in times
of public emergency that threatens the life of the nation
and the existence of which is publicly proclaimed.”*** Such
derogations from the right must be “strictly required by
the exigencies of the situation,” be consistent “with other
obligations under the international law,” and not “involve
discrimination solely on the grounds of race, colol[r], sex,
language, religion or social origin.”**

Although the right to participation in state governance
is not included in the Human Rights Convention, the
ECHR interpretation of the derogation provision in that
instrument (similarly worded as the ICCPR) offers guid-
ance on the seriousness of occasions that could justify
derogations from legally guaranteed human rights. Ac-
cording to the ECHR, “public emergency” means “an
exceptional situation of crisis or emergency which af-
fects the whole population and constitutes a threat to
the organized life of the community of which the state
is composed.”* The European Commission has also had
occasion to determine that “street demonstrations and
labor strikes did not evidence an imminent takeover by
insurgents against the ruling military junta and there-
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fore no public emergency existed.””¢ In effect, even in
occupied territories, derogation from the citizens’ right
to participation in governance is only lawful where the
above strict contours of public emergency and the at-
tached conditions set by international law have been
satisfied. It is within this context, therefore, that the
availability (or lack thereof) of the right to participation
in governance of citizens of Crimea should be assessed.

Following the Russian occupation of Crimea, participa-
tion in governance appears to have become significantly
eroded for those citizens who oppose the occupation. As
reported by the United Nations Human Rights Moni-
toring Mission in Ukraine (“HRMMU?) in June 2014,
“Crimean residents faced difficulties in exercising their
civil and political rights. A very small number partici-
pated in the [Ukrainian] Presidential elections of May
25, 2014.7*% Apparently, the few who managed to vote
were summoned and warned of the unacceptability
of “extremist” behavior by the Police, and while their
“cars were crossing the administrative border, represen-
tatives of the Crimean “self-defense” units reportedly
wrote down license plates, passport numbers and driver
license details.”?*® In an earlier Report, the HRMMU also
indicated that it was “verifying reports” that Crimean Ta-
tars working in law enforcement or occupying important
public positions were being pressured to resign.?®® Those
reports seemed to have been confirmed as the subsequent
and independent Report of the Commissioner for Hu-
man Rights of the Council of Europe indicated that “[f]
or certain groups of individuals - such as civil servants —
the decision not to accept Russian citizenship meant the
loss of their current employment.”*° This latter Report
further mentioned “reports suggesting that public sector
employees (e.g. teaching staff in universities and other
educational institutions) were also “advised” to renounce
their Ukrainian citizenship.”*!

As the foregoing cases suggest, the participation of a sec-
tion of Crimean citizens in political activities and public
service is apparently being constrained on the basis of
their retention of the Ukrainian nationality and alle-
giance. This is a discriminatory violation of the affected
citizens’ right to participation in governance, contrary
to the guarantees provided by the various international
and national law instruments discussed earlier. These
violations are especially unwarranted given that Crimea
remains recognized as a Ukrainian territory under in-
ternational law. The Russia-backed authorities in Crimea
have not shown that the conditions under which a State
is permitted to derogate from the rights provided under
the ICCPR (i.e. public emergency that threatens the life
of the nation, non-discriminatory derogation etc.) ex-
ist. It is therefore incumbent on Russia as an occupying
power to uphold its international obligations under the
UDHR, ICCPR and its own Constitution by respecting
the right of Crimean citizens to participate in their own
governance irrespective of their political allegiance.
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12. The right to equality before the law and
freedom from discrimination

The philosophy that every person is equal before the law
and that the law should be applied to all without fear or
favor is the bedrock of legitimate and responsible gov-
ernments. This philosophy is reflected in the right to
freedom from discrimination guaranteed under several
legal instruments. No person should be denied benefits
or entitlements that others of his kind enjoy merely be-
cause he is of a different race, sex, color, religion and/or
political opinion. Conversely, no person who has violated
the rights of another should be shielded from appropri-
ate legal sanction merely because the violator’s political
views favor the government.

In an occupied territory, the citizens of the territory
who are opposed to the occupation are entitled to all
human rights applicable to the territory to the same
full extent as other citizens of the territory who sup-
port the occupation. They, like their counterparts with
contrary political views, have the right to life, to lib-
erty and security of their persons, not to be tortured
or subjected to other forms of inhuman treatment,
to own property etc. Where, therefore, an occupying
power selectively enforces human rights, such that
those in support of its occupation are protected while
those opposed to it are deprived, it in effect violates
the latter group’s right to freedom from discrimina-
tion. Conversely, where the occupying power either
approves or protects its supporters’ violations of the
human rights of those citizens opposed to its occu-
pation, its conduct amounts to a denial of the latter
citizens’ right to equality before the law.

The UDHR, ICCPR and the Human Rights Convention,
among other international law instruments, guarantee
the availability of human rights in the territory of their
State-parties without discrimination.?”? The Russian and
Ukrainian Constitutions in turn guarantee non-discrim-
inatory protection of their respective citizens’ human
rights.”?

Notwithstanding the legal guarantees in the foregoing
international and national law instruments, certain
classes of Crimean citizens have apparently been sub-
jected to varying forms of discrimination. These range
from restrictions on ingress to and egress from Crimea
and intrusion into personal privacies, to expropriation
of business and assets. Violations of the right to freedom
from discrimination in Crimea appear to have been tar-
geted at both human and economic rights.

In 2014, Human Rights Watch reported that it had been
able to document (at least) three cases of “Ukrainian
border guards deliberately searching people for Russian
passports and refusing permission to Ukrainian citizens
who have received Russian passports to enter mainland

Ukraine from Crimea.””* This measure was taken in
spite of the specific provision of Ukrainian law on the
occupied territory of Crimea which stipulates that “[c]
itizens of Ukraine have rights to free and unrestrict-
ed entry [to and from Crimea] via entry-exit control
points upon presenting documents which confirm their
identity and Ukrainian citizenship.”**> The Report of
the Commissioner for Human Rights of the Council
of Europe contains reports of media houses in Crimea
being harassed and ultimately pressured to close down
or relocate by Russian-backed authorities for dissem-
inating content “which indirectly carries with it the
threat of extremist activity.””¢ In the case of Avdet, a
Crimean newspaper, equipment was seized, its office
closed and sealed, and its bank accounts frozen.*” The
sole Crimean television station, ATR, received a threat
of imminent closure for resisting Russian government’s
censorship.”® In addition, there are reports of seizure of
assets in Crimea by Russian authorities, including banks
owned by Ukrainians.**

Through legislative action, the Russian government has
further entrenched discrimination against citizens of
Crimea who chose not to renounce their Ukrainian cit-
izenship by, among other things, restricting occupation
of government and municipal jobs to citizens who hold
Russian passports.’® Moreover, in cases where persons
acting with the apparent authority of the government,
such as the “self-defense” forces, have violated the human
rights of Crimean citizens perceived as holding political
views that oppose the occupation, the Police and oth-
er relevant law enforcement apparatuses have generally
been lax in their investigations.

All the instances cited above are manifestations of the
denial of rights to freedom from discrimination to a
particular group of Crimean citizens, typically on the
grounds of contrary political views or allegiances. Both
Russia and Ukraine are implicated in these violations.
Similarly, the absence of serious investigative actions into
allegations of human rights violations by the “self-de-
fense” forces in Crimea suggests that the right to equality
before the law of those Crimean citizens whose views are
contrary to those of Russia has been put in abeyance.

3. Social, economic and cultural rights

1. Right to own things (right to property)

The right to property, including an adequate standard
of living, is universally recognized. States party to one
of the foremost human rights conventions - the Inter-
national Covenant on Economic, Social and Cultural
Rights - are obliged to recognize the right of everyone
to an adequate standard of living and to take appropriate
steps to ensure the realization of this right.**" The pro-
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tocol to the European Convention on Human Rights for
Protection of Human Rights and Fundamental Freedoms
emphasizes that every natural or legal person is entitled
to peaceful enjoyment of his or her possessions.’” The
Ukrainian constitution guarantees the right to property
to its people.*” Following the invalid Referendum and
occupation of Crimea by the Russian Federation,** hu-
man rights organizations including the HRMMU report-
ed innumerable instances of property rights violations in
the Occupied Territory. These reports also indicate the
failure by the Ukrainian government to safeguard the
constitutional rights guaranteed to the Crimean people.

The HRMMU reports that in March 2014 the Ukrainian
Government blocked access to the State Register of Real
Estate and Land Plots due to which public notaries have
stopped the documentation of property acquisition and
sales in Crimea. Registration of ownership rights has
been hampered in Crimea.

As of June 2, 2014, the National Bank of Ukraine stopped
its operations in Crimea, and the compensation pay-
ments are to be made by the nonprofit organization “De-
positor Protection Fund.” Effective payment of money
to the depositors has not been observed yet.**® A recent
newspaper article by New York Times suggests that, as
of January 2015, depositors face procedural hurdles in
receiving money to which they are rightfully entitled.?"

The right to an adequate standard of living of Crimean
residents has been severely curtailed in the Occupied Ter-
ritory. Reportedly, the Ukrainian State Water Resources
authority shut off the water supplies to Crimea through
the North Crimean Canal, which allegedly accounts for
85% of all freshwater supplies, used mostly for irriga-
tion.*”” The impact on Crimea’s agriculture, farmers and
food supply of the lack of adequate freshwater resources
is not fully known.

Due to the expropriation and privatization measures tak-
en in Crimea, business enterprises have been seriously
affected. Some business entities have been arbitrarily de-
prived of their right to own and control their property.
For example, a Ukrainian gas company “Sevastopolgas”
was allegedly forced to either abandon its equipment or
negotiate its sale.’® The “people’s militia,” appointed by
the State Council of Crimea as a “public organization” af-
ter the Referendum, has been reported to have committed
human rights violations. Reportedly, on August 24, “peo-
ple’s militia” entered the premises of “Zalyv” shipbuilding
yard and prevented the management from entering their
workplace. In another instance, “people’s militia” entered
the premises of a Ukrainian gas company “Krymgas” and
allegedly advised its employees to either quit or apply for
transfers to a newly created gas company.**

The State Council of Crimea passed a decree on Septem-
ber 3, 2014, nationalizing 82 entities, many of which were
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mostly private banks owned by Mr. Thor Kolomoyskyi
and 28 Crimean markets owned by others.”’ According
toa HRMMU report, between September 18 and October
9,2014, the State Council of Crimea nationalized over 20
facilities. On September 25, 2014, the public company
“Ukrtelecom JSC” was informed that unknown persons
had seized its premises and equipment.*!!

To quote the HRMMU report, “using various pretexts,
the self-proclaimed local authorities in Crimea and Sevas-
topol continued to conduct actions amounting to forcible
seizure of private property from individuals or companies
maintaining links to Ukraine.”? The “people’s militia”
hasbeen accused of conducting raids and expelling busi-
ness enterprises from their property. The State Coun-
cil of Crimea has been reported to have given a “public
organization” status to “people’s militia,” including the
provision that its members would be paid salaries out
of the public money.’" The report also suggests that no
compensation was paid to the owners when they were
deprived of their personal property due to expropriation
or nationalization.*

The Constitution of Ukraine provides that the forc-
ible taking of private property is allowed only as an
exception, for reasons of public necessity, following a
procedure set by law, and only if complete compensa-
tion is paid. The forcible taking of property, even with
complete compensation, is allowed only for military or
extraordinary reasons of state.’”® Thus, the people of
Ukraine have a constitutional guarantee that they will
be provided with compensation when their personal
property is taken by the state. The Law on the Occupied
Territory invalidates the actions taken by the local state
bodies that are not within the limits of the Constitu-
tion. The legal status of the “people’s militia” and the
expropriations without due cause and compensation
conducted in the Occupied Territory remain question-
able under the Constitution, the laws of Ukraine, and
the principles of international law.

The Law on the Occupied Territory reiterates that the
permanent sovereignty over the natural resources of
Ukraine rest with its people and cannot be transferred
to other States or persons in a manner different from
what is envisaged under the laws of Ukraine.’”® On
October 23, 2014, the Minister of Justice of Ukraine
reportedly announced that Ukrainian investigatory au-
thorities had initiated criminal cases against judges, law
enforcements officials and Crimean executive service
employees who had violated Ukrainian citizens’ rights
in Crimea and were involved in expropriations.*” The
implementation of the Law on the Occupied Territory
and the progress of the investigations initiated by the
Ukrainian Government are yet to be achieved; the pos-
sibility of effective implementation of these measures
under the de facto control of Crimea by the Russian
Federation remains unclear.
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Human rights guarantees on occupied territory

2. Right to social security

The Universal Declaration of Human Rights defines this
right in article 22: “Everyone, as a member of society, has the
right to social security and is entitled to realization, through
national effort and international co-operation and in accor-
dance with the organization and resources of each State, of
the economic, social and cultural rights indispensable for
his dignity and the free development of his personality.”'®

According to Article 9 of the International Covenant on
Economic, Social and Cultural Rights, “States part to
the present Covenant recognize the right of everyone to
social security, including social insurance.”"

Other international instruments include Article 5(e)(iv)
of the Convention on the Elimination of All Forms of
Racial Discrimination (CERD),*?® Article 11(1)(e) of the
Convention on the Elimination of All Forms of Discrim-
ination Against Women (CEDAW),*”! and Article 26 of
the Convention on the Rights of the Child (CROC).**?

In the Revised European Social Charter, the right to
social security is found in Article 12, which has four
paragraphs.’” The Russian Federation only accepts the
first paragraph, which requires a country to establish or
maintain a system of social security; meanwhile, Ukraine
has not yet accepted this Article.”**

The European Committee on Social Rights concluded
in 2013 that the situation in the Russian Federation is
not in conformity with Article 12§1 of the Charter on
the ground that the minimum level of unemployment
benefit is manifestly inadequate. ***

Ukraine has challenges in implementing this human
right as well. A report by the International Labor Orga-
nization about the rights of Ukrainian migrant work-
ers states: “Ukraine also faces major challenges in the
implementation of social security agreements. Some
agreements are not accompanied with the administra-
tive arrangements necessary for their implementation.
Although the agreements specify which institutions are
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competent to implement the agreements, the institutions
lack the necessary organizational structure and human
resources to do so. For example, the Pension Fund of
Ukraine has only five staff members in the international
relations department to process the 600 inquiries it re-
ceives from abroad per week.” 32

While the implementation of social security rights in the
region has been challenging, the situation has worsened
following the illegal annexation of Crimea.

Ukrainian citizens residing in Crimea are entitled to so-
cial security benefits guaranteed under Ukrainian law.*”
The right to a pension will, however, be lost if a Ukrainian
citizen receives a pension or other social benefits from
the Russian Federation. Pensions in Crimea will be paid
by Ukraine solely from funds collected within it. It is,
however, not clear how the Government will manage and
ensure payments from the pension fund in Crimea.***

Ukrainian citizens that have decided to move to main-
land Ukraine also preserve their right to social security
benefits. Such individuals have to register with the appro-
priate authorities and can restore their personal identifi-
cation documents if these were lost (the information can
be taken from the State Registry of Voters).*”

On December 23, 2014, the Russian government declared
thatas of January 1, 2015, the law of the Russian Federation
regarding social security will apply to the territories of the
Crimean Republic and the city of Sevastopol. By that date,
the amounts of compensation and other payments, as well
as monetary guarantees, should be brought into compli-
ance with such social payments and guarantees as con-
templated by the legislation of the Russian Federation.**

Russian Federal law also establishes the order and con-
ditions of realization of the rights of citizens (including
foreign nationals and stateless persons) living in the Re-
public of Crimea and Sevastopol to provide for compul-
sory social insurance in cases of temporary disability or
maternity, as well as mandatory social insurance against
accidents at work and occupational diseases.*!

Thus, it seems that Russia is extending its social security
system to the region. The mention of foreign nationals
and stateless persons suggests that it might be extended
to Ukrainians and the ones who have not agreed with
the illegal annexation of Crimea. Nevertheless, the in-
ternational bodies should monitor and determine if the
implementation of those rights in fact occurs, and if there
is any violation of the related human rights.

3. Right to an adequate standard of living

The Universal Declaration of Human Rights defines this
right in article 25: “Everyone has the right to a standard
of living adequate for the health and well-being of him-
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self and of his family, including food, clothing, housing
and medical care and necessary social services, and the
right to security in the event of unemployment, sickness,
disability, widowhood, old age or other lack of livelihood
in circumstances beyond his control. Motherhood and
childhood are entitled to special care and assistance. All
children, whether born in or out of wedlock, shall enjoy
the same social protection.”**?

Article 11 of the International Covenant on Econom-
ic, Social and Cultural Rights goes further in provid-
ing a more complete definition of this right. *** Other
international instruments include Articles 5(e)(iii) and
7 of the Convention on the Elimination of All Forms
of Racial Discrimination (CERD),** Article 14(2)(h)
of the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW),** Articles
24(2)(c) and 27 of the Convention on the Rights of the
Child (CROC),*¢and Article 28 of the Convention on the
Rights of Persons with Disabilities (CRPD).**”

The UN Committee on Economic Social and Cultural
Rights has issued guidance on a number of aspects of the
right to an adequate standard of living, namely on food,
water and housing.**® Countries must ensure the avail-
ability and accessibility of the resources that are essential
to the realization of the right.**

In Europe, the main supervisory mechanism is the re-
porting system established in the European Social Charter
(ESC). In order to fulfil the overall goal of Article 16, ESC
states that parties must respect the differing housing needs
of marginalized social groups and provide social housing
that does not threaten social inclusion. Furthermore, the
protection of the right to housing may be achieved through
the ECtHR, as the European Court has adopted an inte-
grated approach when dealing with different components
of this right. For example, in Oneryildiz v. Turkey,**® the
Court recognized that governments have duties to protect
persons occupying land without formal authorization. Al-
though the Court did not consider the applicant in posses-
sion of a formal legal title to the land where he was living,
it found, nonetheless, that he was entitled to compensation
for the destruction of his house and personal items. In the
case of Moldovan v. Romania,**! police officers participated
in the forced eviction of Roma people and the subsequent
destruction of their homes. The state was held responsible
for the applicants’ subsequent inadequate living conditions,
and to have violated their Article 8 right to private and
family life. The European Court has ruled on the right to
housing in more than 100 cases.**

In the illegally occupied territories of Eastern Ukraine
and Crimea, prices for basic commodities (including
bread) have been rising on average due to higher risks
of production and delivery of goods into the occupied
towns through numerous checkpoints. Seasonal vegeta-
bles and fruits are more expensive than usual.**
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Due to increased cases of looting, some private business-
es and retailers have closed, which contributes to scarcity
of supply. Consequently, while basic products are always
available, the variety is severely reduced. There are fre-
quent interruptions in delivery of dairy products, fruits
and vegetables, and non-alcoholic drinks.***

The Human Rights Monitoring Mission in Ukraine not-
ed its concern and raised issues related to housing, elec-
tricity and water supply in Eastern Ukraine that affect
the right to an adequate standard of living. ***

Crimea is dependent on Ukraine for water, for agricul-
tural and industrial products (75-80%), and electricity
(80-85%). Supplies of natural gas are probably only im-
portant for certain industrial plants; Crimea extracts a
significant amount of this material itself, and is able to
meet the vast majority of the needs from its own territory
(currently over 80%).>¢

Kyiv has not interrupted, and seems unlikely to inter-
rupt, the supply of these raw materials to Crimea, be-
cause that would mean a de facto abandonment of its
sovereign rights over the peninsula, and also because
Russia could treat such a move as a casus belli and use
force to take over the hydroelectric power plant in Nova
Kakhovka in the Kherson region (the Kakhov Bay is also
a water source for Crimea).>"’

Therefore, the illegal annexation of Crimea raises serious
concerns about how to maintain and promote the right to
social security of the region’s population. Substantial de-
pendence on Ukraine, combined with the negative effects
resulting from foreign occupation, not only threatens
this right, but also portends a darker future.

4. Right to speak one’s own language and to
maintain one’s own culture and tradition

The right to speak one’s own language and to maintain
one’s own culture belongs to the so-called minority
rights. These rights form an important sub-group of hu-
man rights and demand positive measures by the state.
Even if a state guarantees and safeguards civil and polit-
ical rights (e.g. freedom of speech, freedom of assembly,
etc.), national or ethnic, religious and linguistic minori-
ties are often still marginalized and discriminated by
the majority. Consequently, a state has to “take measures
to create favorable conditions™*® so that minorities can
develop, inter alia, their languages and cultures.

This holds especially true for linguistic minorities whose
languages are often endangered due to pressure by the
majority language group. The future of marginalized lan-
guages depends — apart from any sociolinguistic factors —
on legal possibilities for their use and protection. At the
same time, there is a close connection between language
use and a state’s language policy. Through its law and ad-
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ministration, the state has an enormous influence on the
development and social status of languages. For instance,
a state could improve the situation of a marginalized lan-
guage through its educational system: the language could
be taught as an elective or even as a compulsory subject.
Additionally, the affected language could be used as the
general language of instruction. On the other hand, the
educational system of a state can also be used to eliminate
a language by banning its use in all educational institu-
tions, forcing a whole young generation into using and
adopting the majority language.

Although minorities under international human rights
law are guaranteed the right, inter alia, to use their own
language and to enjoy their own culture, there is great va-
riety when it comes to the implementation of such rights
in a state’s national law. Even if a minority language is
granted official status, this does not necessarily mean
that such alanguage can be used in all public proceedings
(e.g. in administrative or judicial proceedings). Against
this background, the right to speak one’s own language
and to maintain one’s own culture guarantees minorities
in Crimea the right to use their language generally in the
private and public sphere. This includes oral as well as
written communication.

These rights are not altered by the fact that Crimea is
currently occupied by the Russian Federation. An occu-
pying power generally has to respect the laws in force in
the affected country.**

Current situation in Crimea

According to the reports of human rights organizations,
linguistic and cultural minority rights are de facto not
guaranteed in Crimea (especially since its annexation by
the Russian Federation). Pursuant to the last Ukrainian
census in 2001, 58.5% of the Crimean population iden-
tified as belonging to the Russian ethnic group. Con-
siderable minorities are Ukrainians (24.4%) as well as
Crimean Tatars (12.1%).%° As a result, the Russian lan-
guage dominates in Crimea whereas the Ukrainian and
Crimean Tatar languages are used to a lesser extent.

Asreported in other sections of this publication, Crime-
an Tatars are frequently targeted by authorities, since
they strongly opposed Crimea’s annexation by the Rus-
sian Federation. The misuse of the Russian counterter-
rorism law (e.g. the “Federal List of Extremist Materials”
banning the possession of certain publications) leads to
various restrictions of the Crimean Tatars’ right to speak
their own language and to maintain their own culture.”!
The Russian and Crimean authorities especially target
Tatar organizations (e.g. the “Crimean Foundation,” a
charitable organization), seize their property and freeze
their assets in order to paralyze their work.?”* Russian
authorities have also searched Crimean bookshops and
removed books about the Crimean Tatars.*> There is no

doubt that the Crimean Tatar minority is under heavy
pressure from the state authorities.

The Crimean authorities also violate the minority rights
of the Ukrainian population in Crimea by trying to re-
duce the use of the Ukrainian language. For instance,
the amount of televised Ukrainian-language content has
been significantly reduced since Crimea’s annexation in
March 2014.>* Also, the use of Ukrainian in Crimean
schools is under siege. There are various reports that the
language of instruction in schools or in certain classes
has been switched from Ukrainian to Russian.’” As a
result, Ukrainian children are deprived of their right to
receive education in their native language. According
to the Crimean authorities, this was done due to the
lack of applications from parents for the instruction in
the Ukrainian language. However, authorities often in-
timidated parents who demanded use of the Ukrainian
language.”*® In addition, there are reports that teachers
of Ukrainian language and literature were harassed to
quit their jobs or to re-train for teaching Russian lan-
guage and literature. Authorities also effectively banned
Ukrainian textbooks and searched schools to confiscate
them. Teachers who still used Ukrainian textbooks were
punished.*”

International, national and regional guarantees of
the right to use one’s own language and maintain
one’s own culture relating to Crimea

The right to use one’s own language and maintain one’s
own culture is protected by international law. However,
there are fewer, less effective legal instruments to safe-
guard this right, in comparison to the classic civil and
political rights (such as freedom of speech or assembly).

Minority rights are contained in the International Cov-
enant on Civil and Political Rights (ICCPR”).**® It was
adopted by the United Nations General Assembly in 1966
and went into force in 1976. Not only is it a binding treaty,
but it also established the United Nations Human Rights
Committee as a monitoring body that requires state par-
ties to regularly file human rights reports. Both Ukraine
and the Russian Federation are parties to the ICCPR*”’
and to its First Protocol establishing an individual com-
plaints mechanism.**

Article 27 of the ICCPR guarantees that in those states
in which ethnic, religious or linguistic minorities exist,
persons belonging to such minorities should not be
denied the right, in community with other members of
their group, to enjoy their own culture, to profess and
practice their own religion, or to use their own language.

The content of Article 27 of the ICCPR is repeated in
Article 30 of the Convention on the Rights of the Child
(CROC»).>! Both Ukraine and the Russian Federation
are parties to the CROC.*?
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The European Convention on Human Rights (“ECHR”)***
does not contain specific provisions on minorities or on
the right to use one’s own language and maintain one’s
own culture. The ECHR, however, may still be relevant
for linguistic or other minorities due to its anti-discrim-
ination provision in Article 14. Both Ukraine and the
Russian Federation are parties to the ECHR.**

The Framework Convention for the Protection of Na-
tional Minorities*” is an important document for the
development of minority rights in international law. Both
Ukraine and the Russian Federation are parties to this
treaty.’*® However, the Framework Convention is not
comparable to other human rights instruments like the
ICCPR or the ECHR, since it merely contains political
declarations of intent and recommendations. As a result,
it cannot be used as an effective remedy against violations
of minority rights.

The same holds true for mere declarations that are not
binding on states. A respective example in the field of mi-
nority rights is the “Declaration on the Rights of Persons
Belonging to National or Ethnic, Religious and Linguis-
tic Minorities™*” adopted by the United Nations General
Assembly in 1992. Another example is the “Declaration
on the Rights of Indigenous Peoples™*® adopted by the
United Nations General Assembly in 2007.

The European Charter for Regional or Minority Lan-
guages® is the only existing multi-lateral treaty in inter-
national law solely dedicated to the protection of endan-
gered languages. However, similarly to the Framework
Convention, it merely contains political declarations of
intent and recommendations. Its ability to prevent vio-
lations of minority rights is therefore doubtful. Further-
more, whereas Ukraine is a party to this instrument, the
Russian Federation is not.*”°

Finally, it must be noted that none of the above-men-
tioned instruments contains a definition of the term
ethnic, religious or linguistic “minority.” In fact, there
is no commonly accepted definition of that term in in-
ternational law at all.’”' This is mainly due to the fact
that such a definition is a very delicate political issue.
Many countries either plainly deny the existence of mi-
norities on their territory or want to avoid to be forced
to recognize the rights of certain minorities. If there is
no binding definition of a minority, it is easy for such
governments to manipulate minority rights to further
their own political goals.

In 1977, Francesco Capotorti, Special Rapporteur of the

United Nations Sub-Commission on Prevention of Dis-

crimination and Protection of Minorities, proposed the

following definition for the term “minority™

e A group, numerically inferior to the rest of the popu-
lation of a State, in a non-dominant position, whose
members - being nationals of the State — possess eth-
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nic, religious or linguistic characteristics differing from
those of the rest of the population and show, if only
implicitly, a sense of solidarity, directed towards pre-
serving their culture, traditions, religion or language.””>

On behalf of the above-mentioned Sub-Commission, this
definition was refined in 1985 by Jules Deschénes who
suggested the following wording:

e A group of citizens of a State, constituting a numerical
minority and in a non-dominant position in that State,
endowed with ethnic, religious or linguistic charac-
teristics which differ from those of the majority of the
population, having a sense of solidarity with one anoth-
er, motivated, if only implicitly, by a collective will to
survive and whose aim is to achieve equality with the
majority in fact and in law.’”

Against the backdrop of these definitions, both the
Ukrainians and the Crimean Tatars can be seen as mi-
norities in Crimea and must be guaranteed respective
minority rights.

Right to use one’s own language and maintain one’s own
culture under the Constitutions of Ukraine and of the
Autonomous Republic of Crimea

Article 10 of the Ukrainian Constitution** declares
Ukrainian to be the state language, but also guarantees
the free development, use and protection of Russian and
other languages of national minorities of Ukraine. In
addition, Article 53 guarantees to citizens who belong
to national minorities the right to receive instruction in
their native language, or to study their native language
in state and communal educational establishments and
through national cultural societies.

Article 10 of the Constitution of the Autonomous
Republic of Crimea states that alongside the official
language (i.e. Ukrainian), the application and the devel-
opment, use and protection of Russian, Crimean Tatar
and other ethnic groups’ languages should be secured.
This report recognizes that Russian is spoken by the
majority of the Crimean population and that it should
continue to be used in all spheres of public life.

The use of minority language in Ukraine is also guar-
anteed by the “Law on the Principles of State Language
Policy” adopted in August 2012. An attempt to abrogate
this law to restrict the use of the Russian language by the
Ukrainian parliament was vetoed by the Acting Presi-
dent in February 2014.°7

Right to use one’s own language and maintain one’s
own culture under the Constitutions of the Russian
Federation and of the Republic of Crimea

Article 26 subsection 2 of the Russian Constitution®”
provides that everyone should have the right to use one’s
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native language and to have a free choice of the language
of communication, upbringing, education and creative
work. Article 68 provides that the Russian language is
the state language on the entire territory of the Russian
Federation. However, republics (e.g. the «Republic of
Crimea») should have the right to establish their own
state languages. Furthermore, this article also guarantees
all peoples of the Russian Federation the right to preserve
their native language and to create conditions for its
study and development.

Article 10 of the Constitution of the «Republic of
Crimea» (as a federal subject of the Russian Federation)
lists Russian, Ukrainian and Crimean Tatar as official
languages. In addition, Article 10 subsection 3 recognizes
the principle of diversity of cultures, ensuring their
equitable development and enrichment.

5. Right to education

Description of this right

The right to education is of a social, economic and cul-
tural character and belongs to the group of the so-called
second-generation human rights. Civil and political
rights (also called first-generation human rights), such
as freedom of speech, assembly or thoughts, require a
state merely not to interfere with these rights (e.g. not
to ban assemblies, etc). In contrast, second-generation
rights usually require a state to take positive action (e.g.
to provide education). Nevertheless, there is a close
connection between these two classes of human rights.
Social, economic and cultural rights are important to
enable persons to exercise their political rights in the first
place. This also applies to the right of education. Without
sufficient education, it is doubtful whether people would
be able to exercise their political rights effectively.

The right to education guarantees free education at least
in the elementary and fundamental stages and is protect-
ed by various international human rights treaties. This
right is not altered by the fact that Crimea is currently
occupied by the Russian Federation.””

Current situation in Crimea / Reports about
violations

According to the reports of various human rights orga-
nizations, Crimean authorities are restricting or banning
the use of the Ukrainian language as well as Ukrainian
textbooks in Crimean schools (for details in this regard
see section “right to one’s own language” above). Apart
from the language issue, there are no reports that the
Crimean authorities would violate the right to education
in a general way. However, the implementation of Rus-
sian law in the educational sector and the integration of
Crimean schools and universities into the Russian educa-
tional system create insecurities among students. For in-

stance, students of the Crimean State Medical University
(“CSMU?”) are concerned that the international status of
CSMU could be lost under the new legal regime.*”®

International, national and regional guarantees of
this right relating to Crimea

Right to Education under International Law

The right to education is protected by various inter-
national legal instruments. Article 26 of the UDHR*”
guarantees this right and adds that education should be
free, at least in the elementary and fundamental stages.
Elementary education should be compulsory. Technical
and professional education should be made generally
available and higher education should be equally acces-
sible to all on the basis of merit.

The right to education is also protected by the Interna-
tional Covenant on Economic, Social and Cultural Rights
(“ICESCR”).*® Its Article 13 provides, inter alia, that

e primary education should be compulsory and available
free of cost to all,

e secondary education in its different forms, including
technical and vocational secondary education, should
be made generally available and accessible to all by ev-
ery appropriate means, and in particular by the progres-
sive introduction of free education; and

e higher education should be made equally accessible to
all, on the basis of capacity, by every appropriate means,
and in particular by the progressive introduction of free
education.

Article 2 of the First Protocol to the ECHR* protects
the right to education. It states that no person should
be denied the right to education and adds that states
should respect the right of parents to ensure such edu-
cation and teaching in conformity with their own reli-
gious and philosophical convictions. Both Ukraine and
the Russian Federation are parties to the First Protocol
to the ECHR.*®

The right to education is also covered by Articles 28
and 29 of the CROC.*® Both Ukraine and the Russian
Federation are parties to the CROC.**

The legal instruments on the right to education as out-
lined above continue to be applicable even if a certain
territory is occupied by another country.”® In addition,
Article 50 of the Fourth Geneva Convention®*® provides
that the Occupying Power should, with the cooperation
of the national and local authorities, facilitate the proper
working of all institutions devoted to the care and educa-
tion of children. Apart from this, the above-noted inter-
national legal instruments on the right to education are
applicable to both Ukraine and the Russian Federation.
Consequently, the legal status of Crimea should have no
effect at all on the exercise of the right to education.
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Right to Education under the Constitutions of Ukraine
and of the Autonomous Republic of Crimea

The right to education is protected under Article 53 of
the Ukrainian Constitution.*® This article provides,
inter alia, that the state ensures accessible and free pre-
school, complete general secondary, vocational and
higher education in state and communal educational
establishments.

The Constitution of the Autonomous Republic of
Crimea,*® adopted in 1998, does not contain a catalogue
of fundamental rights comparable to the Ukrainian Con-
stitution. However, its Article 9 subsection 1 holds that
human and civil rights and freedoms in the Autonomous
Republic of Crimea should be established and guaranteed
by the Constitution of Ukraine and Ukrainian laws, and,
pursuant to the same, by the Constitution of the Au-
tonomous Republic of Crimea. As a result, all human
rights guarantees under the Ukrainian Constitution are
adopted by the Constitution of the Autonomous Republic
of Crimea.

Right to Education under the Constitutions of the
Russian Federation and of the Republic of Crimea

Article 43 of the Russian Constitution®® guarantees the
right to education and ensures, inter alia, free pre-school,
secondary and secondary vocational education in state
and municipal educational institutions.

The right to education is also guaranteed by Article 36
of the Constitution of the «Republic of Crimea» (as a
federal subject of the Russian Federation). The content of
this provision corresponds with Article 43 of the Russian
Constitution as outlined above.

6. Right to health

The right to health is the economic, social and cultural
right to a minimum standard of health to which individ-
uals are entitled. It means that every individual has the
right to the highest attainable standard of physical and
mental health conducive to living life in dignity.

The human right to health is recognized and protected

in various international instruments.

1. Article 25 of the Universal Declaration of Human
Rights;

2. Article 12 of the International Covenant on Economic,
Social and Cultural Rights;

3. Article 24 of the Convention on the Rights of the Child

4. Article 5 of the Convention on the Elimination of All
Forms of Racial Discrimination;

5. Articles 12 and 14 of the Convention on the Elimina-
tion of All Forms of Discrimination Against Women;

6. Article 25 of the Convention on the Rights of
Persons with Disabilities.
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7. The right to health has been proclaimed by the
Commission on Human Rights,**® as well as in the
Vienna Declaration and Programme of Action of 1993
and other international instruments.*”

General Comment No. 14 (to Article 12 of the Inter-
national Covenant on Economic, Social and Cultural
Rights, The Right to the Highest Attainable Standard
of Health Article®” is a comprehensive guide to under-
standing, implementing and advocating for the right to
health.

The right to health is closely related to and dependent
upon the realization of other human rights, as contained
in the International Bill of Rights, including the rights
to food, housing, work, education, human dignity, life,
non-discrimination, equality, the prohibition against
torture, privacy, access to information, and the freedoms
of association, assembly and movement. These and other
rights and freedoms address integral components of the
right to health.

According to the General Comment No. 14, “the real-
ization of the right to health may be pursued through
numerous, complementary approaches, such as the
formulation of health policies, or the implementation
of health programmes developed by the World Health
Organization (WHO), or the adoption of specific legal
instruments.”*

Such programs and approaches include substitution ther-
apy for opioid injection drug users that helps HIV/AIDS
prevention services, reduces HIV and hepatitis B and C
prevalence, reduces illegal drug use and overdose-relat-
ed mortality, improves the physical and mental health
of drug-dependent patients, their integration in society,
supports adherence to HIV and TB treatment, reduces
crime and undermines the profitability of illegal drug
trafficking.**

The World Health Organization, UNAIDS, and UNODC
support maintenance programs. In their paper on main-
tenance therapy, they found that,

‘ ‘ There is consistent evidence from numer-
ous controlled trials, longitudinal studies
and programme evaluations, that substitu-
tion maintenance therapy for opioid depen-
dence is associated with generally substan-

tial reductions in illicit opioid use, criminal
activity, deaths due to overdose, and behav-
iors with a high risk of HIV transmission.” 3

Drug dependency is a chronic condition that needs to
be treated in accordance with the standards identified
by contemporary science and international best practic-
es.” Substitution maintenance therapy (SMT) has been
proven to be effective for HIV prevention among injection
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drug users (IDUs) globally. Moreover, methadone and bu-
prenorphine are on the WHO list of essential medicines.*”

Ukraine has a high prevalence of HIV. It also has a high
prevalence of tuberculosis and multi-drug resistant tu-
berculosis. The prevalence of HIV is highest in the south
and east of Ukraine and the Autonomous Republic of
Crimea. **

In 2004 Ukraine has made significant progress in intro-
ducing SMT buprenorphine programs as part of con-
taining the country’s HIV epidemic. UNDP supported
this effort.*

The right of Ukrainian citizens to treatment and health
is guaranteed by the Constitution; specifically article 49
of the Constitution states that

‘ ‘ Everybody has a right to health protection,

healthcare and medical insurance. Health

protection is provided by the state financing

of the proper socio-economic and health-pro-

phylactic programs. The state creates terms

for effective medical service, accessible to all
citizens.”%

Over the last ten years, Ukraine has adapted the most
favorable and progressive legal and policy approach to
combating the spread of HIV/AIDS. Ukrainian law per-
mits usage of substitute medications for medical purpos-
es only. The impact of these efforts not only resulted in
improved HIV treatment outcomes but also in signifi-
cantly decreased illicit drug use.*”"

Currently, the situation with the right to health in Crimea
is dire, the HIV/AIDS epidemic has worsened, and public
health is at risk. Russia maintains a ban on the medical
use of methadone and buprenorphine in the treatment of
drug dependence and does not have maintenance ther-
apy programs. It also rejects needle exchange programs
that have worked in Ukraine.

Russia’s law on narcotic and psychotropic substances, intro-
duced in 1997, prevents the medical use of methadone and
prohibits the use of buprenorphine for treating drug depen-
dence. Russia recommends that individuals dependent on
illicit drugs should just quit abruptly. Russia continues to
insist on its archaic approach to HIV/AIDS “prevention.”
HIV is spreading rapidly in Russia and, according to the
Russian Federal AIDS Center, the number of people regis-
tered as infected increased by nearly 11 percent in 2013.*

Ina 2007 report “Rehabilitation Required: Russia’s Human
Rights Obligation to Provide Evidence-based Drug De-
pendence Treatment,” Human Rights Watch urged Russia
to “immediately lift the ban on the medical use of metha-
done and buprenorphine in the treatment of drug depen-
dence and introduce maintenance therapy programs.” ***

As a result of Russia’s annexation of Crimea, 806 regis-
tered heroin addicts, who were receiving OST before the
takeover, no longer have access to the same treatment.
These individuals’ rights have been arbitrarily and sub-
stantially limited in violation of various international
standards, such as the International Covenant on Eco-
nomic, Social and Cultural Rights, which the Russian
Federation ratified in 1973. Substance Maintenance
Therapy (SMT) was terminated in Crimea after May 6,
2014.%* People in the OST programs have not been given
any assistance with withdrawals and have been criminal-
ized by the Crimean and Russian governments, which
is in direct violation of international human rights law.

A 2014 report by the Pompidou Group*” summarized
testimonies of 18 persons from Crimea previously en-
rolled in SMT. The report documents cases of major
changes in treatments, imposition of costs (previously
free of charge) for treatment, psychological pressure,
breaches of patient confidentiality, negative impacts on
employment, and increased mandatory drug screening.

Public health officials are concerned that the elimination
of SMT in Crimea not only restricts individuals rights to
health but also will cause the spread of HIV/AIDS in the
peninsula and will lead to unprecedented harm and injuries
to public health. It will undoubtedly heighten levels of HIV
and AIDS in the distressed region of Crimea, especially
since heroin users may resume using and sharing needles.

Crimea’s de facto authorities claim that heroin addicts
have been taken care of since the annexation by the Rus-
sian Federation. According to Sergei Donich, a former re-
gional minister in the region’s de facto government, near-
ly 700 people have been taken off replacement therapy
and about 60 are being treated in health-care facilities.**
Maksim Mayshev, who runs a group lobbying for less
stringent drug policies in Russia, predicted that the vast
majority of them will revert to illegal drugs, noting that
even in Russia local drug addicts have no access to free,
comprehensive, and quality rehabilitation treatment.*”’”

The denial of access to OST for people who use drugs and
live in Crimea jeopardizes their health and is a violation
of international obligations by the Russian Federation
to guarantee the right to health for those who live under
Russian jurisdiction or the territories under its control.
Russia is solely responsible and should be accountable for
the deaths of 20 individuals whose OST programs were
terminated, as well as others whose health significantly
deteriorated as the result of its unlawful acts.

By denyingaccess to OST for individuals living in Crimea

who use drugs, the Russian Federation violates the fol-

lowing international agreements and legal standards:

1. the International Covenant on Economic, Social and
Cultural Rights (1966),'%®

2. Convention against Torture (1984),
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3. Convention on the Rights of the Child (1989),

4. Convention on Elimination of All forms of Dis-
crimination against Women (1979),

5. Council of Europe Convention on Human
Rights (1950).4?

Limitations

The UN Committee on Economic Social and Cultural
Rights has stated that health is a fundamental human
right indispensable for the exercise of other human
rights. Therefore, there should be minimal and only de-
fined justifiable limitations.

Issues of public health are sometimes used by States as
grounds for limiting the exercise of other fundamental
rights. The Committee emphasized that the Covenant’s
limitation clause, Article 4, is primarily intended to pro-
tect the rights of individuals rather than to permit the
imposition of limitations by States.*

The Covenant imposes on States immediate obligations
in relation to the right to health, such as the guarantee
that the right will be exercised without discrimination
of any kind (Article 2.2) and the obligation to take steps
(Article 2.1) towards the full realization of Article 12.
Such steps must be deliberate, concrete and targeted to-
wards the full realization of the right to health.*"

Core obligations

State parties have a core obligation to ensure the satis-
faction of, at the very least, minimum essential levels of
each of the rights enunciated in the Covenant, including
essential primary health care. These core obligations in-
clude at least the following:

(a) To ensure the right of access to health facilities,
goods and services on a non-discriminatory basis,
especially for vulnerable or marginalized groups;

(b) To ensure access to the minimum essential food
which is nutritionally adequate and safe, to ensure
freedom from hunger to everyone;

(c) To ensure access to basic shelter, housing and sanita-
tion, and an adequate supply of safe and potable water;

(d) To provide essential drugs, as from time to time
defined under the WHO Action Programme on Es-
sential Drugs;

(e) To ensure equitable distribution of all health facili-
ties, goods and services;

(f) To adopt and implement a national public health
strategy and plan of action, on the basis of epidemi-
ological evidence, addressing the health concerns of
the whole population; the strategy and plan of action
shall be devised, and periodically reviewed, on the
basis of a participatory and transparent process; they
shall include methods, such as right to health indi-
cators and benchmarks, by which progress can be
closely monitored; the process by which the strategy
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and plan of action are devised, as well as their con-
tent, shall give particular attention to all vulnerable
or marginalized groups.*?

The Russian Federation currently has effective control of
Crimea, and by shutting down existing effective WHO
Action Programme on Essential Drugs such as OST and
needle exchange programs fails to fulfill its legal and
core obligations and duties. The continued ban on these
programs diminishes patients’ rights and freedoms to
primary health care.

Right to health free of charge

Recent reports from Crimea suggest further human rights
abuses. Sergiy Gruzdov reported*? that Crimeans have
been pressured to buy “voluntary” health insurance. In
his case Mr. Gruzdov paid 5,250 Rubles which is equal to
$86.00. He was told that without said health insurance
an individual wouldn’t be able to work, obtain his free
access to health or be admitted to the emergency room.
The policy was sold to Crimeans by an unknown Moscow
firm without specific information or guarantees to receive
any health care. If this “insurance” is in fact a require-
ment, it not only violated the right to health, potentially
the worker’s rights and is discriminatory in its nature, but
also creates basis for fraud and further violations.

Indigenous peoples and the right to health

Crimea has a diverse population, 12% of which are
Crimean Tatars** who are recognized as indigenous peo-
ple by Ukraine. It has to be noted that the Committee
deemed it useful to identify elements that would help to
define indigenous peoples’ right to health in order better
to enable States with indigenous peoples to implement
the provisions contained in Article 12 of the Covenant.
Indigenous peoples have the right to specific measures
to improve their access to healthcare and services. These
health services should be culturally appropriate, taking
into account traditional preventive care, healing prac-
tices and medicines. States should provide resources for
indigenous peoples to design, deliver, and control such
services, so that they may enjoy the highest attainable
standard of physical and mental health. The vital medic-
inal plants, animals and minerals necessary to the full
enjoyment of health of indigenous peoples should also be
protected. In indigenous communities, the health of the
individual is often linked to the health of the society as a
whole and has a collective dimension. In this respect, the
Committee considers that development-related activities
that lead to the displacement of indigenous peoples from
their traditional territories and environment against
their will, denying them their sources of nutrition and
breaking their symbiotic relationship with their lands,
has a deleterious effect on their health.*"® It has to be
noted that Russian Federation is not a signatory to the
UN Declaration on the Rights of indigenous people.
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III. Remedies for human
rights violations

In this chapter, we consolidate some remedies that may
help address the violations of human rights in Crimea.
Some remedies are fairly universal, while others are more
specific, applicable only in select cases. All victims are
entitled to adequate reparations, which may take the
form of restitution, compensation, satisfactory redress,
or guarantees of non-recurrence.

Remedies for general human rights, as well as specific
violations, are categorized:
1. General Remedies for Violated Rights
2. Remedies for Specific Violations of Rights
(a) Freedom from torture or any other inhuman
treatment
(b) Freedom of Thought
(c) Freedom of Assembly
(d) Right to participate in state governance
(e) Right to own property
(f) Right to speak own language, right to education
and freedom of speech

These remedies are for national ombudsmen, human
rights commissions and groups, and similar institutions
to implement, and so they should proceed in these direc-
tions. Judges, law enforcement and public officers, and
other members of the legal profession must pay greater
attention to the rapid deterioration of human rights in
Crimea, implement mechanisms to enforce them, and
remedy growing violations.

General remedies

The following general remedies will help protect the hu-

man rights of all persons in Crimea and help withstand

the pressures applied by the Russian and Crimean au-

thorities. Recommendations for Crimean residents and

their advocates include:

(a) to learn the meaning of their rights and freedoms,
and to be able to demand their enforcement;

(b) to exercise all possible legal remedies under the cur-
rent Crimean/Russian law in order to defend Crime-
anrights and freedoms, even if one is opposed to the
introduction of Russian law in Crimea;

(c) to comply with de facto applicable laws to avoid an
illegal status or sanctions, and to maintain scope
of action;

(d) to document all violations that were perpetrated
against Crimeans and report those violations to
authorities and local or international human rights
organizations;

(e) to pro-actively participate in investigations of human
rights violations by Crimean, Russian or Ukrainian
authorities, or international monitoring and inves-
tigative missions;

(f) to petition the Ukrainian Parliament for the contin-
uous operation of a National Ombudsman in accor-
dance with the Law on Occupied Territories;

(g) to file complaints about violations with Ukrainian law
enforcement authorities, and administrative bodies;

(h) to file a lawsuit with local (Crimean or Russian)
courts for redress in form of declaratory or injunctive
order, damages, compensation or just satisfaction;

(i) to file individual and collective civil lawsuits with
Ukrainian courts against Ukrainians and Russians
whose actions lead to the violation of human rights
and freedoms in Crimea with regard to civil, po-
litical and selected economic rights. Residents of
Crimea may file a complaint with the ECtHR against
the Russian Federation or Ukraine, or both, for vi-
olations of the respective provisions of the ECHR;
if a violation is found, the State concerned may be
ordered to restore the right that was violated, to
guarantee that such violation will not recur, and to
amend legislation and pay compensation according-
ly (just satisfaction);

(j) in case of violations of human rights and freedoms
protected by UDHR, ICCPR or ICESCR, Crimea res-
idents may file a complaint with the UNHRC.
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Specific remedies

In addition to the general remedies mentioned above,
these specific remedies may provide alternate legal means
of enforcing or enjoying the right. We recommend:

(a) Freedom from torture or any other inhuman
treatment — Freedom from torture, inhuman or
degrading treatment constitutes one of the most
important freedoms afforded to people every-
where. For that reason, the UN created a spe-
cial mechanism to monitor, protect and redress
this fundamental freedom - the UN Committee
against Torture (CAT). Besides its prevailing mon-
itoring function, the CAT may consider individual
complaints or communications from individuals
claiming that their rights under this Convention
had been violated, undertake inquiries, and con-
sider inter-state complaints.*'

(b) Freedom of thought:

1. access to electronic communication and social
media, including encrypted and anonymous
means, to disseminate religious views and/or
material;

2. access to the “samizdat” system (i.e. do-it-yourself
press), as was common in the Soviet Union, for
the grassroots creation and distribution of such
religious and other publications that are censored
or banned by the Crimean authorities;

3. organizing “house churches/mosques “ that meet
in private homes, enabling religious life (e.g. the
holding of ceremonies) and are probably less sus-
ceptible to the attention from the authorities than
in a public church/mosque

(c) Freedom of assembly:

1. even if a person opposes Crimea’s annexation by
the Russian Federation and, therefore, oppos-
es the introduction of Russian law in Crimea,
all legal and practical possibilities granted by
the Crimean authorities to organize assemblies
should be exercised (i.e. trying to comply with
all administrative requirements in order not to
provide grounds for sanctions);

2. since the Russian and Crimean authorities focus
harassment on protesters who use the Ukrainian
or Tatar flag, we suggest the use of alternative sym-
bols that attract less attention by the authorities;

3. holding small assemblies (preferably in a private
space) to exchange ideas and information with oth-
er members of the political opposition, since such
assemblies are easier to organize given the current
pressure on freedom of assembly in Crimea.
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(d) Right to participate in state governance: Unfor-

(e)

(£)

tunately, the right to participate in governance is
not specifically provided for under the Human
Rights Commission, so it is doubtful that the
ECHR can entertain lawsuits that seek to gain
the right. Nonetheless, affected Crimean citizens
could assert their rights to participation in gov-
ernment by making their voices heard at all times,
such as petitioning both the United Nations and
the Council of Europe, both relevant internation-
al organizations to protest the discriminatory
derogation of their right to participate in gover-
nance. For its part, Ukraine can provide support
through diplomatic engagements with Russia to
ensure that Crimean citizens are allowed to par-
take in governance, especially at the local level,
irrespective of their political views.

Right to own property: For those whose investments
in Crimea have been forcefully taken over by the Rus-
sian authorities, in addition to the general remedies,
the bilateral investment treaty between Russia and
Ukraine might also offer a viable forum for seeking
compensation through investor-state arbitration.*”

Right to speak one’s language of choice, right to

education and freedom of speech

1. books that are confiscated by the Crimean au-
thorities (e.g. Ukrainian textbooks for schools or
Muslim/Tatar literature) should be digitized and
stored in clouds or on USB-sticks for preserva-
tion;

2. teaching of Ukrainian/Tatar language and litera-
ture within informal self-organized groups set up
in private homes, if these subjects are cancelled in
Crimean schools;

3. using electronic communication to receive media
(e.g. online newspapers, podcasts, TV channels
via internet) in Ukrainian or Crimean Tatar lan-
guage, if such media is restricted by the Russian
and Crimean authorities;

4. using (preferably encrypted and/or anonymous)
electronic communication and social media to
articulate views and opinions suppressed by the
Crimean authorities;

5. using the “samizdat” system (i.e. do-it-yourself
press), as was common in the Soviet Union, for
the grassroots creation and distribution of pub-
lications in minority languages, about minori-
ty cultures, and any other publications that are
unlawfully censored or banned by the Crimean
authorities.
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IV. Conclusions and
recommendations

The Russian Federation’s occupation and illegal annex-
ation of Crimea has created a continuous stream of hu-
man rights violations encroaching on or even prohibiting
basic individual human rights and freedoms. The Rus-
sian Federation fails to comply with its obligations as
an occupying power, and the Ukrainian government is
not paying enough attention to the human rights issues
in Crimea.

Remedies applying international law are not always avail-

able to victims with limited resources due to complex

procedures, limited jurisdiction, and resulting lengthy

proceedings. Our findings demonstrate the insufficien-

cy of existing remedies for human rights violations and

mechanisms of the entire international system of hu-

man rights protection with respect to Crimeans. The

following recommendations are for those entities that

can help ensure human rights enforcement and protec-

tion in Crimea:

1. The Ukrainian Government

2. The Crimean de facto authorities and the Russian
government

3. The international community

4. NGOs and advocates on the ground

Existing national and international remedies are in-
effective against such massive human rights viola-
tions as are occurring in Crimea. Russian authorities
deny responsibility, and Ukrainian authorities claim
the lack of ability and resources to respond properly.
For this reason, the concerted efforts of governments
and institutions worldwide are critical. Human rights
organizations such as Razom, Human Rights Watch,
the Office of the United Nations High Commissioner
for Human Rights, as well as the Atlantic Council and
Freedom House in cooperation with Andrii Klymenko
have reported extensively on human rights violations
in Crimea and recommended ways to address issues
affecting human rights in occupied Crimea. We concur
with their recommendations, and provide additional
recommendations.

In addition to the recommendations cited in the Razom
report published April 15, 2014, further findings have led
us to call on the Ukrainian and Russian governments,
civil society and the international community, to imple-
ment the following:

Recommendations for the Ukrainian
government

The role of the Ukrainian government is to develop and im-
plement mechanisms that Crimean residents and refugees
can use to secure their rights and property. This includes
e collecting and preserving data;

e supporting legal proceedings;

e judicial services;

e secure transportation and aid;

e communications and media networks.

Collect and preserve data

1. Create a data bank dedicated to storing information
and other data in electronic form. This databank
should be available to Crimean citizens to secure doc-
uments and information in their possession that tes-
tifies to their holdings and property, to human rights
violations, and other legal matters.

2. Provide Crimean citizens with the means to report
crimes and other violations of human rights to the
Ukrainian authorities.

3. Establish a telephone and internet “hotlines” for
Crimean citizens to report crimes and human rights
violations committed in Crimea.

4. Ensure the proper investigation of crimes committed
on the territory of Crimea, especially those against
citizens of Ukraine.

International legal proceedings

1. In cooperation with the UN, create a Special Court for
Ukraine with jurisdiction over crimes and other human
rights violations committed in Crimea during the Rus-
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sian occupation. Such a court can also have jurisdiction
over crimes and human rights violations committed
during the Euromaidan protests between November
2013 and February 2014, as well as crimes committed
in the conflict in Eastern Ukraine. This Court should be
created by the UN General Assembly, apply the law of
Ukraine, but consist of internationally appointed judges,
prosecutors, investigators and defense lawyers.

2. Investigate and bring to justice individuals responsible
for the illegal actions in Crimea, including annexation
of the peninsula.

3. Provide legal and administrative aid to persons who
fled Crimea to escape actual or threatened violations
of their human rights.

4. Implement on the occupied territory legislation that
invalidates the actions taken by the Russian Federation.

Judicial services

1. Ensure the continuous operation of the Ombudsman
in accordance with the law on the o®iccupied territory
as passed by the Ukrainian parliament.

2. Ensure the Ombudsman and delegates regularly visit
Crimea to meet with local communities, indigenous
peoples, ethnic groups, political prisoners and per-
secuted individuals to maintain firsthand current
knowledge of the situation on the ground, to gather
information, and to record and report abuses.

3. Initiate criminal cases against those judges, law enforce-
ments officials and Crimea executive service employees
who violated the rights of Ukrainian citizens in Crimea.

4. Appoint a statutory commission to investigate human
rights violations in Crimea and recommend and im-
plement safeguards for the people of Crimea.

5. Ratify the Convention for the Protection of All Per-
sons from Enforced Disappearances, and allow for the
Committee established under that instrument to hear
complaints from citizens of Crimea and other parties
regarding cases of enforced disappearance.

6. Take all possible steps to maintain substance treat-
ment programs and ensure access to essential medi-
cines in the Crimean territories, for patients to have
access to the treatments they need.

7. Work with the UN bodies and UNPFII to document
violations and secure the human rights of indigenous
peoples.

Secure travel and aid

1. Ensure that Ukrainians from the mainland can travel
as freely as possible to and from the peninsula to visit or
to participate in cultural and social exchange programs.

2. Organize and facilitate travel to the Crimean penin-
sula for Ukrainians from the mainland.

3. Facilitate and ensure favorable conditions for the Red
Cross and other NGOs to provide affordable food
markets in mainland Ukraine (Kherson Region), so
that the Crimeans can easily travel to access them.
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4. Ensure that the sanctions remain in place until the
Crimean status quo as part of Ukraine is restored.

Media and communications

1. Ensure TV and radio broadcasts in both the Ukrainian
and Russian languages using conventional over-the-
air transmissions from mainland Ukraine to the
Crimean peninsula.

2. Provide select satellite phone service to people in the
Crimean peninsula. Provide the same 3G cell phone ser-
vice that is available in mainland Ukraine by strategically
locating transmission towers providing optimal cell cov-
erage for the Crimean peninsula from mainland Ukraine.

3. Simplify cell phone enrollment for Ukrainian resi-
dents currently residing in the Crimean peninsula.

Recommendations for Crimean
de facto authorities and
the Russian government

Russian and Crimean authorities must comply with in-
ternational norms and law while safeguarding the rights
and welfare of residents of occupied Crimea.

Legal measures

1. The Russian Federation must withdraw its troops from
Crimea and restore Crimea as a Ukrainian territory to
prevent further massive human rights violations, and
negative social, economic and political consequences
and damages.

2. Guarantee human rights and fundamental freedoms
as outlined in the Constitutions of the Russian Fed-
eration and of the “Republic of Crimea.”

3. Bring persons who obstruct human rights in Crimea
to justice under civil and criminal law.

4. Disband the so-called self-defense units, investigate
their alleged criminal behavior (murder, torture, ab-
duction, etc.) and ensure appropriate criminal pro-
ceedings.

Rights of citizens and minorities

1. Take positive measures to protect linguistic and reli-
gious minorities in Crimea (e.g. the Crimean Tatars).

2. Do not use the re-registration of media or religious
organizations, as required under Russian law imposed
in Crimea, to harass or prohibit select media and reli-
gious organizations.

3. Stop imposing Russian citizenship on Crimean residents.

4. Stop the implementation of Russian law in the sover-
eign state of Ukraine.

Comply with international norms

1. Pledge allegiance to uphold the General Assembly
resolution declaring the referendum illegal.
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2. Ratify the Convention for the Protection of All Per-
sons from Enforced Disappearances, and allow for the
Committee established under that instrument to hear
complaints from citizens of Crimea and other parties
regarding cases of enforced disappearance.

Maintain medical care and social welfare

1. Urge the Russian Federation and Crimean authorities
to take all possible measures to maintain the existing
treatment programs for people who use drugs and to
ensure their access to essential medicines in Crimea.

2. Urge the Russian Federation to restore evidence-based
drug dependence treatment practices implemented by
Ukraine, immediately lift the ban on the medical use
of methadone and buprenorphine, together with other
programs of drug dependence treatment, reintroduce
maintenance therapy programs, and implement the
recommendations of this report.

Recommendations for the international
community

United, the international community can exert pressure

in various arenas to implement serious consequences for
Russia’s annexation of Crimea while also supporting the
resident-victims of the annexation, to include legal and
financial ramifications, human rights monitoring, main-
tenance of social welfare, and provisioning for media and
communications.

Legal and financial recourse

1. Remain united in sanctions imposed on the Russian
Federation until the Russian troops withdraw and
Crimea is restored as Ukrainian territory.

2. Condemn the Russian occupation of the sovereign
state of Ukraine.

3. Continue developing further measures and dialogue to
restore Ukraine’s territorial integrity and sovereignty,
and stop further deterioration of the situation on the
ground, including massive human rights violations.

4. Impose embargo or trade-level restrictions on Russia
for the violation of the principles of International law.

5. Introduce more rigorous sanctions on the individuals
who participated in invading, annexing and abetting,
as well as those responsible for human rights crisis.

6. Work on measures and plans to ensure the peaceful
withdrawal of Russian troops and transfer of Crimea
back to Ukraine.

7. Provide financial and intellectual help to the Ukrainian
law enforcement authorities for more effective investi-
gation of human rights violations in Crimea.

Human rights

1. Closely monitor further developments related to hu-
man rights and fundamental freedoms in Crimea.

2. Urge the Crimean de facto authorities and the Rus-
sian government to comply with international human
rights standards.

Social welfare

1. The international community should extend funding
to NGOs and other bodies that provide drug depen-
dence treatment and harm reduction services.

2. Urge those responsible to take all possible measures to
maintain the existing treatment programs for people
who use drugs and to ensure their access to essential
medicines in Crimea.

3. The international community, including UNAIDS,
WHO, and UNODC, should actively encourage
Russia to restore evidence-based drug dependence
treatment practices implemented by Ukraine, imme-
diately lift the ban on the medical use of methadone
and buprenorphine, together with other programs of
drug dependence treatment in Crimea, reintroduce
maintenance therapy programs, and implement the
recommendations of this report.

Media and communications

1. Work with Ukraine to facilitate TV and radio broad-
casts in both Ukrainian and Russian languages using
conventional over-the-air transmissions from main-
land Ukraine to the Crimean peninsula.

2. Work with Ukraine to provide selected satellite phone
service to people in Crimea peninsula. Provide the
same 3G cell phone service that will be available in
mainland Ukraine by strategically locating trans-
mission towers to provide optimum coverage of the
Crimean peninsula from mainland Ukraine.

Recommendations for the people
and NGOs on the ground

Assistance on the ground in Crimea is needed to advo-
cate for human rights and assure their enforcement; to
assure free aid and travel to Crimea, for it to not become
isolated from the west; and to assure use of mass media
and communications.

Advocate for human rights in Crimea

1. To raise awareness of the meaning of the respective
rights, as well as of the state obligations regarding
those rights and mechanisms of demanding their
fulfillment by direct application and vindication.

2. Report potential or actual infringements of human
rights and fundamental freedoms to state bodies as
well as international organizations (e.g. UN, OSCE).

3. Assist the HRMMU in collecting data regarding the
human rights violations.

4. Develop working relationships with various human
rights organizations and urge them to assist with
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spreading the information to their counterparts,
finding the solutions, working on creating cultural,
educational and social programs for Crimeans on the
peninsula and in mainland Ukraine.

. Human rights groups, international human rights or-

ganizations and NGOs should assist victims of human
rights violations by filing cases on their behalf, espe-
cially before the ECHR, or submitting amicus briefs
in support of plaintiffs.

. Localand international human rights groups and organi-

zations should cooperate and create universal platform for
keeping records about human rights violations in Crimea
that could then be used in evidence either locally, when the
legal and political situation in Crimea improves, or before
international adjudicatory bodies such as the ECHR.

. Insist and monitor the Ukrainian government on

bringing to justice those individuals liable for the il-
legal actions in Crimea including annexation.

Aid and travel to Crimea

1.

2.
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Use the tools of social media effectively in letting the
world know about the ground level truth in Crimea.

Insist on, organize and facilitate favorable conditions
for Ukrainians from the mainland and peninsula to
travel as freely as possible to and from Crimea, to visit

their relatives and friends and to participate in cul-
tural, educational, and social events and programs.

. Insist on and facilitate favorable conditions for the Red

Cross and other major NGOs to create affordable food
markets in mainland Ukraine, so that the Crimeans
can easily travel to access them.

Media and communications

1.

Insist on providing TV and radio broadcasts in both
Ukrainian and Russian languages using conventional
over-the-air transmissions from mainland Ukraine
over Crimea peninsula.

. Insist on providing selected satellite phone service to

people in Crimea peninsula. Provide 3G cell phone
service as available in mainland Ukraine by strate-
gically locating transmitting towers to provide opti-
mum coverage of Crimea peninsula from mainland
Ukraine.

. International mass media should pay special atten-

tion to the human rights crisis in Crimea and secure
sufficient publicity for every case of violation against
human rights and fundamental freedoms in Crimea
that might serve some deterrence purposes or, at the
minimum, ensure the availability of public records of
those atrocities.
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